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THE SUPREME COURT DISCUSSES VALUE.* 


ae Supreme Court of the United States has recently in- 
dulged in a “contrariety of decision” that “cannot be 
reconciled ” — according to the protesting language of Mr. Jus- 
tice McKenna. On June 11, 1923, two opinions were delivered 
_ by the Court concerning the valuation of public utility property 
_ for rate-making purposes. 

In Bluefield Water Works & Improvement Co. v. Public 
Service Commission of West Virginia,’ Mr. Justice Butler, writ- 
ing the opinion of the Court, observed that the valuation in 
question had been arrived at “ substantially on the basis of actual 
cost less depreciation plus ten per cent for going value and 
$10,000 for working capital.” He stated: “ This valuation can- 
_ hot be sustained,” on the apparent ground that the Commission 
__ had failed to accord “ proper, if any, weight to the greatly en- 
hanced costs of construction in 1920 over those prevailing about 
| 

In Georgia Railway & Power Co. v. Railroad Commission of 
_ Georgia,’ Mr. Justice Brandeis, writing the opinion of the Court, 
observed that the Commission had “ refused to adopt reproduc- 
tion cost as the measure of value ” and stated that “the refusal 





* For the general economic principles underlying the legal problems here, 


' discussed, see the dissenting opinion of Mr. Justice Brandeis in the South- 


_ western Bell case, infra, note 6. See also Donald R. Richberg, “A Permanent 
_ Basis for Rate Regulation,” 31 Yate L. J. 263. 

1 262 U. S. 670. 

2 262 U. S. 625. 
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of the Commission and of the lower court to hold that, for rate- 
making purposes, the physical properties of a utility must be 
valued at the replacement cost less depreciation was clearly 
correct.” He noted that the Commission had given “ careful 
consideration to replacement cost,” and had made an allowance 
of $125,000 “to represent the appreciation in the value of the 
land owned.” 

The foregoing summaries indicate the conflict of opinion that 
lead Mr. Justice McKenna to file an exasperated dissent in the 
latter case wherein he insisted that ‘the Commissions did ex- 
actly the same thing, and yet the action of one is affirmed, and 
the action of the other is reversed.” With due deference to the 
learned Justice it must be pointed out that the Commissions did 
not do the same thing and that the conflict of opinion expressed 
by his colleagues is incorrectly described as a contrariety of 
decision. 

In the Bluefield case a unanimous Court held that the order 
of the Commission fixed an unreasonably low rate for public 
utility service. So the order was reversed. In the Georgia 
Power case the Court, except for Mr. Justice McKenna, held 
that the evidence did not compel ‘a conviction that the rate 
would prove inadequate.” So the order was sustained. 

The paths of reason, from which the various Justices leaped 
to an agreed decision, pass through little common ground. It 
was, therefore, natural that Mr. Justice Butler and Mr. Justice 
Brandeis, representing the extreme right and left in valuation 
theory, should emphasize in their opinions their individual senti- 
ments. Nevertheless, the dissenting opinion of Mr. Justice 
McKenna serves one great use. It drags the valuation issue 
roughly into the daylight and unconsciously exposes a weakness 
in the “ reproduction cost ” theory that its more subtle exponents 
have sought diligently to conceal. A brief review of the develop- 
ment of this theory will show the significance of this exposure. 

Ever since the kaleidoscopic principles of Smyth v. Ames * 





3 169 U. S. 466, 546, 547 (18098): “And in order to ascertain that value, 
the original cost of construction, the amount expended in permanent improve- 
ments, the amount and market value of its bonds and stock, the present as 
compared with the original cost of construction, the probable earning capacity 
of the property under particular rates prescribed by statute, and the sum re- 
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were announced, the advocate of “replacement value” or of 
“prudent investment ” has juggled its pattern of contradictory 
phrases into harmony with his contentions. Original cost and 
present cost must both be “considered ””—and then “ given 
such weight as may be just and right in each case”! For a 
long time the lawyers for public utilities were reasonably content 
with this joint consideration of inconsistent data, although the 
lawyers for the public fretted at the imaginative computations 
that utility engineers and accountants produced in increasing 
size and complexity as items of “ reproduction cost estimates.” 
But with the increase of land values before the war, followed by 
the upward leap of material prices and labor costs in the war 
period, the utility demand grew bolder for the exclusive consid- 
eration of theoretical reproduction cost and for the practical 
rejection of actual cost of production as a measure of the 
“value” of the utility property on which its rates should be 
based. 

Thus the pressure upon the courts increased to revise the rule 
of Smyth v. Ames and to announce that reproduction cost esti- 
mates should be used as the sole basis for a finding of “ present 
value.” The effect of this campaign upon the state utility com- 
missions and the Interstate Commerce Commission was most 
interesting and heartening to any one who cherished faith in the 
intellectual integrity of professional men. The commissions con- 
tained men of technical training in engineering, accountancy, 
and economics, and they commanded professional assistance of 
like character. Such men knew that the “legal” arguments in 
favor of reproduction cost were fundamentally unsound — that 
the “engineering estimates” exhibited were airy calculations 
based on impossible assumptions—that the “ accounting 
studies ” presented had as much ethical justification as a padded 
payroll — that the “ economic principles ” advanced were more 





quired to meet operating expenses, are all matters for consideration and are to 
be given such weight as may be just and right in each case. We do not say 
that there may not be other matters to be regarded in estimating the value of 
the property. What the company is entitled to ask is a fair return upon the 
value of that which it employs for the public convenience. On the other hand, 
what the public is entitled to demand is that no more be exacted from it for 
the use of a public highway than the services rendered by it are reasonably 
worth.” 
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antagonistic to established economic laws than a bootlegger’s 
contract is to the federal law.* 

Learned judges, quite innocent of this useful knowledge, and 
earnestly implored to protect constitutional rights (now become, 
like patriotism, an ultimate refuge), issued nonsensical opinions 
regarding valuation, either saying nothing with solemn loquacity 
or announcing fallacies with curt assurance. The commissions 
dodged and squirmed under the judicial whips; but for the most 
part they manfully insisted on reporting that after two quarts 
of water had been poured into a half gallon bottle and one pint 
had evaporated there were three pints of water left — even 
though certain judges had announced that the “ present value ” 
of such an amount of water was five pints.° 

Faced with this sturdy opposition and probably aware of the 
danger in presuming too far on judicial ignorance, the subtler 
advocates of reproduction cost forebore to attack the rule of 
Smyth v. Ames, but sought to avoid any consideration of original 
cost by the simple expedient of not being able to find it! Ac- 
counting records of original cost either disappeared or exhibited 
nothing but credit entries of “ investment ” against debit entries 
of stock and bonds and other liabilities. Estimates of original 
cost were objected to as “incompetent evidence of facts” — 
by the very lawyers who were offering estimates of theoretical 
reproduction cost as their evidence! From Smyth v. Ames was 





4 See Re Michigan State Telephone Company, 1921c P. U. R. 545, 554: 
“This method [reproduction at prices prevailing at time of valuation] of de- 
termining value usually included percentages for engineering services never ren- 
dered, hypothetical efficiency of unknown labor, conjectural depreciation, opinion 
as to the condition of property, the supposed action of the elements; and, of 
course, its correctness depends upon whether superintendence was or would be 
wise or foolish; the investment improvident or frugal. It is based upon prophecy 
instead of reality, and depends so much upon half truths that it bears only a 
remote resemblance to fact, and rises at best, only to the plane of a dignified 
guess.” 

5 See 19 Micu. L. Rev. 849, 852: “ The conclusion of this review of recent 
cases is that the Commissions, working at first hand with the practical problems 
of valuation generally lean more and more decidedly toward fixing value — so- 
called — of public utilities on prudent investment, largely, and in not a few 
cases wholly. The courts, on the other hand, still wallow in the uncertainties 
of the rule, which is scarcely a rule at all, of Smyth v. Ames, making value a 
question of judgment. In the cases, judgments continue to vary as widely as 
ever.” 
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quoted the law: The “value” of utility property must be the 
basis of rates, and that “value” must be ascertained by “ con- 
sidering ” original cost (if it could be found!) and present cost 
(which, being a pure guess, could always be found!). In this 
“ consideration ” each cost was to be given “ proper weight ”’; 
and the utility lawyers plausibly argued that, since it was “ pres- 
ent value ” which was to be found, of course present cost must 
be given the most weight! 

It will serve no good purpose here to review the legal and 
economic writings available to demonstrate the sophistry — one 
is tempted to say, the silliness—of this brand of valuation 
argument. It was finally — and completely — exposed in the 
Supreme Court in the separate opinion of Mr. Justice Brandeis, 
with whom Mr. Justice Holmes concurred, in State of Missouri 
ex rel. Southwestern Bell Telephone Co. v. Public Service Com- 
mission of Missouri, decided May 21, 1923.° This opinion is 
a challenge to all who seek further evasion of sound principles 
of public utility regulation. “ The so-called rule of Smyth v. 
Ames is, in my opinion, legally and economically unsound,” 
writes the learned Justice, boldly repudiating the authoritative 
error that has done more to discredit and hamper public regula- 
tion of utilities than any other one factor in the last twenty 
years. 

The first apparent effect of this opinion was to align the Court 
seven to two in favor of the reproduction cost theory, because, 
although not dissenting from the majority judgment of reversal, 
Mr. Justice Brandeis stated — with the candor which dignifies 
the entire pronouncement — “I differ fundamentally from my 
brethren concerning the rule to be applied in determining whether 
a prescribed rate is confiscatory.” The rule in question was in- 
dicated in the majority opinion in the following language: 


“Tt is impossible to ascertain what will amount to a fair return 
upon properties devoted to public service without giving consideration 
to the cost of labor, supplies, etc., at the time the investigation is 
made. An honest and intelligent forecast of probable future values 
made upon a view of all the relevant circumstances, is essential. If 





6 262 U. S. 276, 289. This separate opinion includes numerous ref- 
erences to and quotations from the legal and economic writings that have 
exposed the grotesque characteristics of the “reproduction value” theory. 
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the highly important element of present costs is wholly disregarded 
such a forecast becomes impossible. Estimates for tomorrow cannot 
ignore prices of today.” * 


A great many public utility lawyers construed the foregoing 
statement to mean that the “present value” of a utility prop- 
erty should be found by computing the present cost of reproduc- 
tion, and that the Smyth v. Ames requirement of even “ consid- 
ering ” original cost had been repudiated. Naturally “ there 
was a sound of revelry by night” in the camps of the private 
interests, and much “ wailing and gnashing of teeth” in the con- 
ference rooms of the commissions. It seems that one member 
of the Supreme Court was similarly misled as to the opinion of 
his colleagues, because in his solitary dissent of June 11, relying 
on the Southwestern Bell opinion, Mr. Justice McKenna insisted 
that: 


“The problem [of valuation] was direct and simple — with no baf- 
fling element in it. It was only to find the reproduction cost of the 
utility, and this, necessarily, was constituted of the cost of its mate- 
rials, and the cost of their fabrication, less an estimate of depreciation 
from the new; these costs and depreciations representing its value at 
the moment of time it was being regulated and being used by the 
public, such moment being the time prescribed by the law for the de- 
termination of its value— the determination of that upon which the 
rate for its use was to be based.” ® 


The learned Justice then reiterated his astounding discovery 
that reproduction cost less depreciation is present value, — the 
“ discovery ” of a legal illusion as unfortunate for a judge as 
would be the “ discovery ” by a mathematician that things equal 
to different things were equal to each other. Many years ago the 
Supreme Court stated its law upon the relation of “cost” and 
“value ” in harmony with economic law in these emphatic words: 
“Never was it held that the cost of a thing is the test of its 
value.” ° The importance of this precedent is that it is a state- 
ment of fact and not of opinion, and therefore not subject to 
revision. The same importance attaches to the test of value also 





7 At p. 287. 
8 Ga. Ry. & Power Co. v. R. R. Comm. of Ga., supra, at p. 636. 
®C.C. C. & St. L. Ry. Co. v. Backus, 154 U. S. 430, 446 (1894). 
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established long ago by the Supreme Court. Cost is not the test 
of value. 


“The value of property, generally speaking, is determined by its 
productiveness — the profits which its use brings to the owner.” *° 


“ But the value of property results from the use to which it is put 
and varies with the profitableness of that use, present and prospective, 
actual and anticipated. There is no pecuniary value outside of that 
which results from such use.” ** 


It is hardly to be assumed that a majority of the Supreme 
Court is so unaware of the nature of “ value,” so blind to the 
economic truth embodied in previous opinions, that the majority 
opinion in the Southwestern Bell case was intended to advance 
an economic heresy in repudiation of the sound doctrine of 
earlier rulings. Contrary to this assumption, it will be noted 
that not another Justice joined Mr. Justice McKenna in his 
dissent in the Georgia Power case and its “ simplification ” of 
the valuation problem by a persistent confusing in thought and 
language of the independent concepts of “cost” and “ value.” 

It may appear that the net result of the opinions in these three 
cases is to reaffirm the valuation standard of a “ reasonable judg- 
ment having its basis in a proper consideration of all relevant 
facts ””’*— the “relevant facts” being the heterogeneous col- 
lection of facts and fictions described in the “legally and eco- 
nomically unsound ” rule of Smyth v. Ames. 

Happily, however, some appreciable progress has been made 
toward the eventual! disillusionment of the bench and bar re- 
garding the valuation basis for rate regulations. 

In the first place, the separate opinion of Mr. Justice Brandeis, 
- concurred in by Mr. Justice Holmes, in the Southwestern Bell 
case, is a scientific organization of truths and facts into a mental 
force of such persuasive power that it must eventually destroy 
an opposition which seeks to maintain economic heresies as law 
by playing on the prejudice or ignorance of the lawmakers.”* 





10 Monongahela Navigation Co. v. United States, 148 U. S. 312, 328 (1893). 

11 C. C. C. & St. L. Ry. Co. v. Backus, supra, at p. 445. 

12 Minnesota Rate Cases, 230 U. S. 352 (1913). 

18 An indication of the persuasive character of the dissenting opinion, and 
an example of the unhappy effect of the majority opinion (in the Southwestern 
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Perhaps it may be permissible to report a personal experience 
as indicative of the power of this judicial opinion. During an 
argument upon valuation theory before the Interstate Commerce 
Commission in July, 1923, while the writer was quoting from 
the Southwestern Bell opinions, a railroad lawyer of considerable 
standing and of well-known antagonism to the “ prudent invest- 
ment ” theory was overheard remarking to a colleague: “I do 
not know what the law is today, but in my judgment that 
Brandeis opinion is a statement of what the law is going to be.” 

In the second place, the solitary dissenting opinion of Mr. 
Justice McKenna has exhibited plainly that a body of the in- 
tellectual power of the United States Supreme Court cannot be 
expected to commit itself to establishing as law the fallacy that 
cost is the measure of value. The only measure of “ value,” 
that is, pecuniary value, or exchange value, or anything coming 
within the term “ value” as used in business transactions, is 
earning power. Even where the selling price of an article, such 
as a painting, does not reflect an earning power of the article 
itself, it does exhibit an exchange value based upon the earning 
power of other things that are bought and sold. It is well recog- 
nized, however, that railroads and public utilities are not traded 
in such a way as to have established selling prices or market 
values, although if such selling prices were in any way established 
they would inevitably depend on earning power. Therefore, the 
“value” of a public utility (using the word in an intelligible 
sense) must be based upon earning power, actual or anticipated, 
and since the very question involved in every rate regulation is 
not what the earning power is or might be, but what it should 





Bell case) are given in Monroe Gaslight & Fuel Co. v. Michigan Pub. Util. 
Comm., 292 Fed. 139, 142 (E. D. Mich., 1923), where the court observes: “In 
the end, Mr. Justice Brandeis’ forceful dissenting opinion in the Southwestern 
Bell case may or may not prevail; but at present the majority opinion is to be 
accepted and followed, with all necessary implications from the result which it 
reaches.” This court (three judges sitting) seems to be influenced somewhat 
by the illusion that reproduction cost provides a proper means for relieving 
the investor from the distress caused by a decline in the purchasing power of 
the dollar; and the court apparently assumes that this arbitrary transfer of social 
burdens from creditors to debtors, by judicial action, is right and proper. In 
general, the economic considerations referred to subsequently in this article 
receive the cavalier treatment commonly accorded them in judicial opinions. 
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be, it is obvious that no such “ value ” can be made the basis for 
determining what the earning power shall be. 


“The value of the use, as measured by return, cannot be made the 
criterion when the return itself is in question.” * 


It must become increasingly evident to the legal mind that 
the concept of “ value” injected into a problem of rate regula- 
tion confuses the mental process, beclouds the issue, and pre- 
vents the establishment of legal principles that may be intelli- 
gently and consistently applied. 

The minority opinion in the Southwestern Bell case points 
the way to a new approach, wherein the cost of producing a 
public utility service can be scientifically ascertained as the basis 
for determining just compensation for the performance of the 
service. According to this method of approach, the aim of a 
regulatory body is to ascertain, first, the operating cost along the 
lines of present methods, and, second, the capital cost. The true 
capital cost is found in the investment sacrifice prudently made ~ 
by the owners of public utility property in providing the machin- 
ery of service, with a deduction therefrom of the amount repre- 
senting investment no longer utilized, because the: property in 
which the investment has been made has been abandoned or 
devoted to other uses, or partially used up in the furnishing of 
service. ‘ 

There is a fruitful field of controversy in determining the 
amount of prudent investment remaining in public utility prop- 
erty. There is still room for the exercise of many a “ reasonable 
judgment ” by the regulatory body. It is apparent that the re- 
production cost advocates would not be entirely silenced, even 
by the adoption of the rule of ascertaining the cost of service 
in order to determine the measure of just compensation. 

These advocates have recently shown signs of shifting their 
ground while yielding to attacks upon the illogical “ replace- 
ment value” theory. They have urged that the investment in 
the dollars of by-gone years should be translated into a “ present 
investment,” that is, the amount of money having the purchasing 
power of the dollars of yesterday in the commodities of today. 
The original investment, they suggest, was of a certain purchas- 





14 Minnesota Rate Cases, supra, at p. 461. 
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ing power which, although stated in money at the time of in- 
vestment, must be restated now in terms of equivalent purchas- 
ing power. This claim involves the plausible suggestion that 
owners of public utility securities should be assured a constant 
income in purchasing power rather than a constant income in 
dollars that have a fluctuating purchasing power. 

One answer to this new line of argument is that the larger 
amount of investment in public utilities is represented in secu- 
rities having a fixed return, such as bonds and preferred stock.” 
It is hardly reasonable to ask the Government to provide a fluc- 
tuating return for these investors, which they will not be able 
to obtain, but which will be appropriated solely for the benefit 
of the common stockholders! Another answer is that it is hardly 
appropriate for the Government to establish a rule which will 
favor one class of investors at the expense of the entire com- 
munity. Fluctuations of the currency have effects similar to 
the actions of the elements. They bring fortune and misfortune 
to individuals quite indiscriminately, with one broad qualifica- 
tion: on the whole it appears that the debtor class is usually less 
able to protect itself from injury than the creditor class. So 
there is a substantial reason why governmental authority should 
not be exerted to protect any particular group of creditors from 
the losses incident to changing price levels. 

Regardless of future developments, however, one commentary 
upon the recent shifting of position of reproduction cost advo- 
cates is worthy of mention. The new claim that investors should 
be protected against loss from the reduced purchasing power of 





15 “About 75 per cent of the capital invested in utilities is represented by 
bonds.” Mr. Justice Brandeis in Southwestern Bell case, supra, at p. 307. 
Probably emphasis should be laid on the words “capital invested,” although 
the amount of railroad bonds, for example, is largely in excess even of the total 
face value of railroad stock. But such a large percentage of stock issued by 
railroads and other utilities has represented no investment that, while the total 
par value of bonds will not equal seventy-five per cent of the total par value 
of outstanding securities, it may well represent seventy-five per cent of the 
capital invested. The present railroad capitalization is divided approximately as 
follows: funded debt, $11,500,000,000; stock, $9,000,000,000, of which $2,000,- 
000,000 is preferred stock. Thus about $13,500,000,000 out of $20,500,000,000 
of securities carry a fixed return, or nearly two-thirds. The holders of the 
remaining one-third of securities would reap all the benefits of the increased 
return proposed, although a large percentage of these securities represent no 
investment whatsoever. 
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the dollar is utterly inconsistent with the old theory of basing 
rates upon the “ value” of the property. It is an argument for 
the protection of investment, not of value, and it brings into view 
another objection to the reproduction cost theory of valuation 
which is pertinent for consideration in this review of the recent 
decisions of the Supreme Court. 

In the minority opinion in the Southwestern Bell case, Mr. 
Justice Brandeis points out that “the rule by which the utilities 
are seeking to measure the return is in essence reproduction cost 
of the utility or prudent investment, whichever is the higher.” 
The correctness of this statement has been evidenced repeatedly 
in valuation proceedings. If, by any chance, reproduction cost 
would allow to the utility a smaller rate base than that provided 
by original cost or prudent investment, there is always a demand 
that the amount of actual investment must be allowed, and an 
emphatic contention that clearly the Government cannot refuse 
to allow the owner of property devoted to public service a return 
on at least the full amount of his investment. 

The reproduction cost theory has been and must continue to 
be based on opportunism and not on principle. Indeed, it has 
been apparent from the beginning that in a time of rapidly de- 
clining prices the reproduction cost theory could not be utilized 
without forcing a large percentage of the public utilities into 
bankruptcy. Something of this consideration must have affected 
the members of the Supreme Court in their almost unanimous 
agreement upon the decision in the Georgia Power case. In the 
majority opinion appears the following: 


“Tt [the lower court] discussed the fact that since 1914 large sums 
had been expended annually on the plant; that part of. this additional 
construction had been done at prices higher than those which pre- 
vailed at the time of the rate hearing; and it concluded that ‘ aver- 
aging results and remembering that values are . . . matters of opin- 
ion . . . no constitutional wrong clearly appears.’ ” *® 


In the dissenting opinion the lower court is also quoted as 
follows: 


“The Commission did not allow the appreciation claim on the in- 
vestment since 1914, nor did it deduct from the investments of 1919 





16 At p. 630. 
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and 1920 and 1921, which were nearly a million dollars over their 
admitted reproduction loss, but it did allow the appreciation in market 
price of real estate.” *” 


The facts of this record evidently brought vividly before the 
eyes of the Court the prospect of a probable era of declining 
prices in which, if the Court established the reproduction cost 
theory of valuation contended for, it would be required to direct 
a re-valuation of a large number of public utilities below the level 
of the actual cost of their properties. This prospect may not 
deter public utility lawyers from continuing to advocate theories 
that will put additional millions-into the pockets of their clients 
of today. They may be indifferent to the possibility that the 
public utility lawyers of the next generation may curse them for 
being short-sighted “ radicals” who were willing to wreck the 
prosperity of the future for the sake of an unjust profit to be 
reaped in their own time. But the members of the judiciary, 
and particularly those who sit somewhat removed from contem- 
porary influences, such as the Justices of the Supreme Court, 
may be expected to look a little further ahead and to see what 
is likely to happen in the next generation —even though the 
vision of further generations sometimes eludes them. 

The representatives of public interest have much reason to 
be encouraged by the recent decisions and opinions of the Su- 
preme Court here considered. Perhaps it is not rash to hope 
that they mark the turn of the tide and that the tendency of 
the courts (particularly of the federal courts) to destroy the 
effectiveness of rate regulation in the public interest, which be- 
gan its upward climb with Smyth v. Ames, has reached its height 
in the majority opinion in the Southwestern Bell case. Although 
the recession from the dangerous implications of that opinion 
may not be rapid, there are at least clear indications that the 
Court has no intention of going beyond that mark. 

Indeed, it is not difficult to believe that it is far more likely 
that the separate opinion of Mr. Justice Brandeis will eventually 
represent the views of a majority of the Court than that Mr. 
Justice McKenna will find any further support for his dissenting 
arguments. 


Cuicaco, ILLINoIs. Donald R. Richberg. 
17 At p. 639. 
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PARTY WALL AGREEMENTS AS REAL COVENANTS 


A MID a field of law of peculiar interest to the student be- 
cause of its confusion both of history and of policy — that 
of covenants running with the land — the subject of party wall 
covenants seems especially attractive. Here we have a form of 
covenant which has appealed to most courts as a sensible and 
desirable arrangement for the use and development of realty. 
Yet current legal theory is against the validity of such an agree- 
ment as a running covenant, passing with the conveyance of 
the land.’ As might be expected, the courts tend to follow their 
natural instincts, such covenants are being more and more gener- 
ally upheld, and legal theory is left to stew in the difficulties of 
its own concocting.” It is proposed herein to reéxamine the 
problem, with a view of testing the soundness of such legal 
theory and of determining whether current judicial practice does 
violate the policy of applicable and analogous legal rules. The 
cases on the subject were carefully collected and analyzed some 
years ago by Professor Ralph W. Aigler in a learned and excel- 
lent article,* and hence we need not repeat that task but may 
confine ourselves to a consideration of the principles thought to 
underlie the problem. 

To understand the difficulties of legal theory herein involved, 
we ought first to remember the generally recognized essentials 
of a real or running covenant. In order that a covenant may 
“run with the land,” to use the well-known metaphorical expres- 
sion signifying the transfer of the covenant rights or duties with 
the transfer of the land to which the covenant relates, there must 
be (1) observance of the formalities requisite to the making of 
a technical covenant or promise under seal; (2) an intention 





1 See 2 Tirrany, Reat Property, 2 ed., 1262, 1263. See Ralph W. Aigler, 
“The Running with the Land of Agreements to Pay for a Portion of the Cost 
of Party-Walls,” 10 Micu. L. Rev. 187. And see 8 Cor. L. Rev. 121 (arguing 
that all such covenants must be held personal); 4 Cor. L. Rev. 441; 1 Con. 
L. Rev. 257. 

2 Cases are cited in the notes following and also in the authorities given in 
note 1. For interesting remarks as to the divergence of theory from common 
sense in this connection, see McCormick v. Stoneheart, 195 S. W. 883 (Tex., 
1917). 8 See note 1, supra. 





302 HARVARD LAW REVIEW 


of the parties that the covenant should so run; (3) a promise 
of such kind that it may be held “to touch or concern the 
land; ” and (4) “ privity of estate.” ¢ 

The first two requirements need not here be discussed, since 
their general nature is probably apparent.° The third is de- 
signed to establish some degree of connection between the cov- 
enant and certain realty, and it necessitates, as a scientific method 
of test, the measuring of the legal relations of the parties with 
and without the covenant. If the promisor’s legal relations, in 
connection with the land in question, and not merely as an 
individual, are lessened or materially modified, the burden 
“touches or concerns ” the land; if the promisee’s legal rela- 
tions of like kind are increased or materially modified, the 
benefit “touches or concerns” the land. The suggested test 
was first developed by Professor H. A. Bigelow in a valuable 
article, to which the reader is referred for a complete discus- 
sion of the complex problem caused by the application of this 
requirement. Perhaps two examples may serve, however, to 
indicate the method. An agreement by a lessee to leave part 
of the leased land unploughed each year satisfies the test as 
to both benefit and burden, for it lessens the privileges of user 


which would otherwise have been the lessee’s by virtue of his 
lease, while it gives a right which benefits the lessor in his rever- 
sion in the land by securing a crop rotation.’ But a covenant 
by the lessee to pay taxes for the lessor on other than the leased 
land imposes a duty upon the lessee unconnected with the 
leased premises, and grants a right to the lessor which is not 
for his benefit as reversioner, and hence the test is not satisfied.* 





4 See Charles E. Clark, “The Doctrine of Privity of Estate in Connection 
with Real Covenants,” 32 Yate L. J. 123. 

5 As to how far mere acceptance of a deed poll may be treated as a covenant 
see 2 TIFFANY, op. cit., 1402; Smms, COVENANTS OTHER THAN COVENANTS FOR 
TITLE, 188-195. That the use of the word “assigns” is not an absolute essential 
in order that a covenant may run, see authorities given in the writer’s article 
previously cited, 32 YALE L. J. 123, 124, nn. 7, 8. 

6 See Harry A. Bigelow, “The Content of Covenants in Leases,” 12 MuIcH. 
L. REv. 639, 30 Law Q. Rev. 319. See also note by Aigler, 17 Micu. L. REv. 93. 

7 Cockson v. Cock, Cro. Jac. 125 (1606); Chapman v. Smith, [1907] 2 Ch. 
97. See 7 Cor. L. Rev. 627. 

8 Gower v. Postmaster-General, 57 L. T. R. (N. S.) 527 (1887). See Charles 
E. Clark, supra, 125, 126. See also note 13, infra. 





; 


PARTY WALL AGREEMENTS AS REAL COVENANTS 303 


The requirement of privity of estate has caused much diffi- 
culty. The writer has recently had occasion to consider the 
problem in detail and hence will state here only the conclusions 
he has previously reached. This essential has been variously 
viewed as stating three quite dissimilar requirements: (a) 
succession to the estate in the land of one of the parties to the 
covenant; (b) succession of estate also between the parties to 
the covenant at the time of its making; and (c) the doctrine 
originating in Massachusetts, sometimes termed the Massachu- 
setts doctrine of “substituted privity” — mutual and simulta- 
neous interests of both parties to the covenant in the land, out- 
side of the covenant and at the time of its making. If C wishes 
to enforce against D a covenant made to A, his predecessor in 
the ownership of Blackacre, by B, D’s predecessor in the owner- 
ship of Whiteacre, there is sufficient privity of estate under (a) 
by the mere succession of interest of C to A and B to D; but 
under (b) there must also have been a conveyance of a realty 
interest between A and B at the time the covenant was made; 
and under (c) A and B at the same time must each have had 
a recognizable legal interest in either one of the two pieces of 
land. Theory (b) has no justification in either history or prin- 
ciple and adds a purely arbitrary requirement. Theory (c) 
likewise has no historical justification, and while it may find 
some little favor as expressing a policy opposed to incumbrances 
on land, it would seem on the whole undesirable. The four 
requirements above stated should be sufficient, without the addi- 
tion of other arbitrary requirements. This leaves merely (a) as a 
complete statement of requirement number 4, with compliance 
secured by the mere conveyance of the: land, this being the 
principle justified both by history and by policy.” 





9 See Charles E. Clark, supra. See also 21 Micu. L. Rev. 593. 

10 Before the statement made by Lord Kenyon in Webb v. Russell, 3 T. R. 
303 (1789), without the citation of any authority, that privity of estate is neces- 
sary between covenantor and covenantee, there seem to be no precedents for 
such a requirement. In fact many old cases are contrary and commentators 
have had great difficulty in their attempts to explain them away. E£.g., Mr. 
Justice Holmes’ explanation of Pakenham’s Case, Y. B. 42 Edw. TII, 3, pl. 14 
(1368). See Hormes, Toe Common Law, 371 et seq. The traditional explanation 
is that real covenants have been developed from warranties, and that a convey- 
ance was necessary in the case of the ancient implied warranty (which was 
abolished as to a conveyance in fee by Quia Emptores in 1290). But the need 
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The statement of this requirement in this form really answers 
two further questions of some importance in our present prob- 
lem. Must there be both a dominant and a servient tenement 
in order that a covenant may run? And may the benefit and 
the burden of a covenant run separately? Under the Massa- 
chusetts doctrine of privity there must be, in practically every 
case, a relation of dominancy and serviency. Blackacre must 
be held bound to Whiteacre.** But such a requirement seems 
unjustified, and usually a covenant may run where only one 
party to it owns the land involved. This indicates the answer 
to our other question, for this means that the benefit may run 
when the burden is in gross, as in the case of the ordinary war- 
ranty, and that the burden may run when the benefit is in gross, 
as in the case of an obligation to pay a named person for the 
use of property.’* If either burden or benefit may thus run 





of the conveyance in the case of the implied warranty was to furnish the basis 
for the implication of a warranty, and where the warranty is express there is 
no occasion for requiring a conveyance. See Charles E. Clark, supra, 32 Yate 
L. J. 123, 137 et seg. Again, the covenant seems more analogous to the old fine 
than to the ancient implied warranty. Many such fines which run with the land 
are enforced in the action de fine facto which seems hardly distinguishable from 
the action of covenant. The latter action, by 1482, lay to enforce a fine. Bingham 
v. Merton, Y. B. 22 Edw. IV, 1, pl. 6 (1482). See such cases collected in 32 Yare 
L. J. 123, 140, n. 80. On principle such an arbitrary requirement has little to com- 
mend it. The Massachusetts theory seems to require a preéxisting incumbrance 
on the land such as an easement. But generally such easement is found where the 
promised acts by the owner of Whiteacre are done for the benefit of Blackacre, 
and it is only where one end of the covenant is in gross that the Massachusetts 
doctrine becomes effective to strike down the covenant. Where one end is in gross 
and hence personal, the life of the covenant is necessarily limited, and the incum- 
brance on title small. The desirability of enforcing some covenants of that 
kind (see note 12, infra) would seem to outweigh the limited advantages of the 
Massachusetts rule in avoiding the running of a few covenants. See 32 YALE 
L. J. 123, 145. 

11 A possible exception is apparently a covenant in aid of an assignable 
profit or easement in gross. Query, if the Massachusetts courts would hold such 
a profit or easement sufficient to supply the required privity? 

12 See 32 YALE L. J. 123, 126-131. Cases where the burden only is in gross 
are not unusual. See Nat’l Union Bank at Dover v. Segur, 39 N. J. L. 173 (1877) 
(covenant not to compete). Also there is the ordinary covenant of warranty 
in a deed, which under the Massachusetts rule must be regarded as a special 
exception. Cases where the benefit only is in gross are more rare. A leading 
case is a party wall case hereinafter considered. Conduitt v. Ross, 102 Ind. 166, 
26 N. E. 198 (1885). See also Gibson v. Holden, 115 Ill. 199, 3 N. E. 282 
(1885). Holmes, J., is contra in Lincoln v. Burrage, 177 Mass. 378, 59 N. E. 
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separately when the other is in gross, it should follow that either 
should run separately when the other is appurtenant to an 
estate in land. This problem is not often discussed, and there 
is some authority that both must run or neither can run; but 
the better view, it is submitted, is to the contrary. Hence we 
must test each end of the covenant separately, to ascertain both 
if the parties intended it to run and if it may legally be per- 
mitted to do so.** 

Turning now to party wall covenants, we perhaps should 
pause to notice the nature of the property interests in such walls. 
It has been attempted to restrict the term party wall to a 
division or boundary wall between adjoining land owners who 
each, therefore, have an interest in the wall.* The normal 
situation will be where the wall is erected on the boundary line, 
and here by the English rule the parties will be held to own 
the wall in common; but in this country they will ordinarily be 
held to own, each in severalty, that portion of the wall on his 





67 (1901), hereinafter criticised (“it would be most unusual to have the rights 
in gross and the duties appurtenant”), and in Walsh v. Packard, 165 Mass. 
189, 42 N. E. 577 (1896). These cases but carry out, however, the Massachu- 


setts view of privity. See note 10, supra. See also, contra, 2 Cor. L. Rev. 554. 


Consol. Arizona Smelting Co. v. Hinchman, 212 Fed. 813 (1st Circ., 1914), is 
likewise contra, but not on this express ground. There a covenant by a pur- 
chaser of mining property to pay for it in part out of future net eamings 
was held not to pass. It is a poorly reasoned case in which the dissenting 
judge and the lower court [198 Fed. 907 (D. Me., 1912)] seem clearly to have 
the better of it. Aldrich, J., dissenting, well characterizes some of the current 
doctrines of privity of estate when he speaks of the “apparent demonstration ” 
by counsel “that if the question whether the covenant runs is contingent upon 
the existence of a reversionary right, the contingency is not founded upon reason 
and if applied to a situation like this, that the denial of a meritorious right 
would be based upon grounds of fiction rather than upon grounds of reason.” 
See Henry U. Sims, “ Notes on Codifying Real Property Law in the United 
States,” 36 Harv. L. Rev. 987, 991, n. 20: “an interesting example of the con- 
fusion of the court over the law.” See 13 Cor. L. Rev. 166. 

18 This is the basis of Professor Bigelow’s criticism of Congleton v. Pattison, 
10 East, 130 (1808), where the lessee agreed to employ in a leased silk mill 
only persons complying with specified requirements as to their legal settlements. 
Here the lessors were benefited only in respect to the poor rates and not as 
reversioners, and hence an assignee of the lessors should not be entitled to sue; 
but since the promisor was restricted in his use of the premises, the actual 
decision refusing to allow the lessors to sue the assignee of the lessee seems 
unsound. See H. A. Bigelow, supra, 12 Micn. L. Rev. 639. See also 32 YALE 
L. J. 123, 126-128. 
14 See 1 Reeves, REAL PROPERTY, 285-280. 
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side of the line with a cross-easement of support in his neigh- 
bor’s portion.** A wall entirely on the land of one party will 
normally be owned by that party, but of course he may, if 
he choose, grant his neighbor an interest therein, such interest 
usually taking the form of an easement.’® The parties often 
desire to vary or add to their mutual legal relations respecting 
the wall. Such a covenant, for example, might contemplate 
ownership of the wall by one party with the renting of an ease- 
ment to the other.” Or it might merely take the form of a 
provision for the mutual repair and upkeep of the wall.** Such 
covenants are clearly sustainable as running covenants.’® But 
the case which causes difficulty, although it is of frequent occur- 
rence, is the covenant by one party to pay in part for a wall 
to be built by the other, either on his own land or, more usually, 
on land of both, payment to be made not when the wall is built 
but only when it is used. We must, therefore, devote our atten- 
tion to this situation. 

A and B are adjoining landowners. A wishes to build on his 
lot and to build to the edge of his lot; B is not yet ready so 
to develop his lot. So they make a covenant whereby A gets 
the privilege of immediately building a wall one half of which 
is to rest on B’s premises, and B gets the privilege of building 
upon the wall or using it for support of his building whenever 
he or his assigns desire to do so, upon paying to A or A’s assigns 
one half the cost of the wall. Such an arrangement is frequently 
resorted to and seems mutually satisfactory to the parties. B 
is compelled to pay his share of the cost of the wall only when 
he makes beneficial use of it, while A obtains the privilege of 
building with a possible chance of future partial reimbursement. 





15 Ibid. And see g Cor. L. REv. 74. 

16 Cf. Knappenberger v. Fairchild, 210 Pa. St. 173, 59 Atl. 986 (1904) 
(privilege of inserting beams). 

17 See Logan v. United Interests, Inc., 236 N. Y. 194, 140 N. E. 240 (1923), 
discussed infra. 

18 Maupai v. Jackson, 139 App. Div. 524, 124 N. Y. Supp. 220 (1910), 
affirming 64 Misc. 407, 118 N. Y. Supp. 513 (1909). 

19 Whatever doctrine of privity of estate may be applied, it is held that 
the required privity exists, since there is both a conveyance of at least an ease- 
ment and a covenant in aid of the easement. See Ralph W. Aigler, supra, 10 
Micu. L. Rev. 187. Query, however, where the wall is not yet built. See 
note 30, infra. 
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What attitude is the law to take towards such an apparently 
desirable and amicable arrangement? 

The answer must depend, in the first instance, upon the inten- 
tion of the parties. It may be that B will agree to pay at once 
and A to build at once. B will then acquire his interest in the 
wall as soon as it is built, the covenant will be entirely personal, 
and there will be no difficulty as to it. Such course, however, 
is rather unusual unless B contemplates immediate use of the 
wall. Next, it may be that the parties intend that whoever 
owns B’s lot and builds on the wall shall owe the obligation but 
it shall always be owed to A personally. It is suggested that 
actually the parties will rarely so intend, but if they do, there 
ought to be no objection to the fulfillment of such intention. 
As hereinafter pointed out, such an obligation seems to comply 
with the rule that it must touch or concern the land,”° and the 
only objection is the one above noted as unsound, namely, that 
there is no dominant and servient tenement. Hence the leading 
case of Conduitt v. Ross** seems clearly sound in upholding 
such an arrangement, if, as seems probable, the court has cor- 
rectly interpreted the intention of the parties.” If the discus- 
sion above of the objection here raised has been followed, it 
will probably not seem strange that Massachusetts holds to a 
contrary doctrine. In an endeavor to restrict the running of 
covenants to those not in gross, that court, through Mr. Justice 
Holmes in Lincoln v. Burrage,”* refused to uphold a perfectly 
reasonable and sensible contract of this character. There the 
builder of the wall owned both the lots on which the wall rested, 
and at his death his executors sold each piece with a covenant 
by each of the grantees and his assigns to pay such executors 
one half the cost of the wall upon using it. The decision, re- 





20 See discussion infra. 

21 yo2 Ind. 166, 26 N. E. 198 (1885). See note 12, supra. 

22 The language of the original covenant seems to justify this interpretation. 
Moreover, the promisee in later assigning the land expressly reserved her interest 
in the covenant. There would seem to be no objection to giving effect to such 
attempted severance of the covenant from the estate in the land. The one owing 
the duty is the only one to object, but he is hardly harmed by the fixing of the 
right in a certain person. Cf. Fowler v. Koehler, 43 App. D. C. 349 (1915). The 
rule against severance applied to easements is due to the disfavor with which 
easements in gross are regarded. See 20 Harv. L. REv. 136. 

23 177 Mass. 378, 59 N. E. 67 (1901). 











308 HARVARD LAW REVIEW 


fusing to enforce such a contract against the assigns of a grantee 
on the ground that the right to performance was held in gross, 
seems wholly objectionable and shows the unfortunate results 
of attempting to enforce an arbitrary requirement of “ privity 
of estate.” ** 

The more usual case would seem to be that in which both the 
duty to pay and the right to receive payment are intended to 
run with the lots of the non-builder and the builder respectively. 
In many of the cases this intention is expressed so clearly as to 
be beyond doubt. Further, it is submitted that wherever the 
contract does not show a contrary intention, the inherent proba- 
bilities are in favor of such a purpose. This is, therefore, the 
most important case, and it is also the one where legal justifica- 
tion of the intended result seems the most difficult. 

There seem to have been two theories offered to sustain the 
running of such a covenant. According to the first, B, the non- 
builder, immediately becomes the owner of his normal interest 
in the wall (an interest in severalty in that part on his land 
with an easement in the remaining part) but he or his assigns 
are subject to a duty to pay A or his assigns a sum of money — 
usually a proportion of the cost or value of the wall — upon 
using it. The difficulty here is to discover how the right to re- 
ceive a certain sum of money may be held to touch or concern 
the land.”* It has even been thought that the burden, the duty 
to pay, is also collateral on the ground that a duty to pay money 
has no connection with the land, since performance may be 
made by any one.”* This seems too narrow a conception. A 
duty to pay money in return for a privilege of user of realty 
directly concerns the land. It is a burden placed upon the 
normal privileges of user, a burden which would not exist except 





24 The case is, however, approved by Professor Aigler. See 1o Micu. L. Rev. 
187. See also 1 Cor. L. Rev. 257; 14 Harv. L. Rev. 2096. 

25 There seems to be no objection so far as privity of estate is concerned. 
See note 109, supra. 

26 See 2 Cor. L. Rev. 554, criticising Jordan v. Indianapolis Water Co., 159 
Ind. 337, 64 N. E. 680 (1902), stating that rent is an exception and citing Graber 
v. Duncan, 79 Ind. 565 (1881), as holding that a covenant to pay taxes does not 
run. This case was, however, one by a grantor of real estate to pay current and 
back taxes only, and was correct, though not an authority for the general proposi- 
tion stated. Cf. also the comments cited in note 1, supra. 
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for the covenant. Moreover, practically any affirmative obliga- 
tion concerning land may be considered, in a certain sense, as 
only a burden to pay money, viewed from the promisor’s stand- 
point, since he may hire an agent to perform for him. Carried 
to its logical conclusion, therefore, the argument that a duty to 
pay money is necessarily collateral would require the holding 
that affirmative covenants in general are collateral —a clearly 
untenable position. Hence it is held by the better-reasoned 
authorities that an obligation of this kind, of which a duty by a 
tenant to pay taxes may perhaps be a not unusual example, 
may run.”’ As to the benefit, however, the privilege has, on the 
assumed theory, already passed; there is nothing further for 
the lot owner, as such, to do; and there remains only a col- 
lateral right to receive a sum of money, a right just as valuable 
to any one else as to the lot owner. It does not seem possible 
to bring such right within any of our ideas of “ touching or 
concerning,” and therefore our whole assumed theory is unable 
to bear the strain we wish to put upon it.” 

The second theory assumes that, by the covenant, the builder 
acquires the privilege to build a wall which he or his assigns 
will own exclusively until the payment is made, and when pay- 
ment is made, ownership of one half of the wall and the usual 
party wall easements will then pass to the payer. This avoids 
the difficulty of touching or concerning, for the only one who 
can relinquish the interests contemplated as then passing is, of 
course, the then owner of the builder’s lot. This seems to be 
the theory usually resorted to by writers, and, so far as they 
rely on any theory, by the courts also.” It, too, presents 
difficulties. 

The first difficulty would seem to be that it assumes an en- 





27 Post v. Kearney, 2 N. Y. 394 (1849) (covenant to pay assessments) ; Gower 
v. Postmaster-General, 57 L. T. (N. S.) 527 (1887); Mason v. Smith, 131 Mass. 
510 (1881); Wills v. Summers, 45 Minn. 90, 47 N. W. 463 (1890). See also 
covenants to pay rent, as in Van Rensselaer v. Read, 26 N. Y. 558 (1863). See 
2 TIFFANY, Op. cit., 1473, 1474. 

28 See Ralph W. Aigler, supra, 10 Micu. L. Rev. 187. 

29 Cordill v. Israel, 130 La. 138, 57 So. 778 (1912); McCormick v. Stone- 
heart, supra, note 2; Berry v. Godfrey, 198 Mass. 228, 84 N. E. 304 (1908). Cf. 
Southworth v. Perring, 71 Kan. 755, 81 Pac. 481, 82 Pac. 785 (1905). See 
Ralph W. Aigler, supra, 10 Micn. L. Rev. 187. 
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tirely unreal intention of the parties. It can hardly be thought 
that they really contemplate such a future passing of title. 
Possibly, however, we might overlook this objection on the 
ground that their main intention was to make a valid running 
covenant, and that, if necessary to give effect to such intention, 
we may ascribe to them such ideas, on points about which they 
had had no very definite views, as seem required. The unreality 
of the contemplated situation is, however, a drawback. 

A second difficulty might be thought to arise under the latter 
two versions of the requirement of privity of estate, but since 
these are thought to be unsound and since the courts have not 
generally felt hampered by them, we may pass this point.*° 
The difficulty that no future deed of conveyance is contem- 
plated may perhaps be surmounted by saying that the covenant 
operates as a contract to convey, and a deed might properly be 
demanded if the parties really thought they needed it (which 
they apparently do not). The final difficulty is one which the 
courts have not discussed but which the text-writers** have 
thought insurmountable, namely, the Rule against Perpetuities. 

It seems now well settled that the Rule applies to option con- 
tracts for the conveyance of an interest in land in the indefinite 
future.** Here there is an agreement giving the non-builder the 
option of acquiring a substantial interest in realty in the remote 
future. It seems difficult to distinguish this case from other 
option contracts held invalid under the rule. Hence this theory 
also will not, apparently, stand the strain attempted to be put 
upon it. 

It-is thought that this theory should be rejected, but an argu- 
ment that the interest here created is not within the spirit, though 
perhaps within the letter of the Rule, may be made. We may 





80 The reason usually given is that stated in note 19, supra, namely, the 
passing of an easement, but since the easement is assumed not to pass and not to 
exist until long after the making of the covenant, it is difficult to see how on 
theories (b) and (c) above noted there is privity. 

$1 See note 1, supra. 

82 London & S. W. Ry. Co. v. Gomm, 20 Ch. Div. 562 (1882); Lewis 
Oyster Co. v. West, 93 Conn. 518, 107 Atl. 138 (1919) with comment in 29 
Yare L. J. 87. See Gray, RuLE AGAINST PERPETUITIES, 3 ed., § 330. See Joseph 
Warren, “The Progress of the Law—Estates and Future Interests,” 34 Harv. 
L. Rev. 639, 642. Cf. 14 Micu. L. Rev. 231. 





PARTY WALL AGREEMENTS AS REAL COVENANTS 311 


start with an interesting suggestion made by Mr. Edwin H. 
Abbot, Jr.,°* and repeated by Professor G. E. Woodbine.** Mr. 
Abbot admits that options in gross are within the spirit of the 
Rule, but argues that options appurtenant to other interests 
such as leaseholds, are not, since they, unlike the former class 
of options, encourage and do not discourage improvements 
upon the land. Professor Woodbine repeats this argument, and 
applies it to the positive option where the power is at all times 
in the option holder, as distinguished from the negative option 
of preémption, which simply gives the option holder the first 
chance if the grantor decides to transfer. It is pointed out that 
neither the option appurtenant nor the positive option suspends 
the power of alienation of the interest, and it is argued that 
they well might be considered as vested interests. It is ad- 
mitted, however, that the authorities seem to be contra.* 

A third theory has suggested itself to the writer, which, it is 
submitted, meets the objections urged against the other theories. 
It is in effect that the non-builder’s title in the wall should not 
be considered as one absolute interest which can only be ac- 
quired at a single instant of time, but that realistically con- 
sidered it is an aggregate of legal relations ** of which certain 
ones may pass at one and others at another time. It would 
seem that the parties by their agreement \contemplate that the 
non-builder shall acquire his general interest in the party wall 
— severalty title in part plus easements — immediately on the 
execution of the contract, if the wall is already built, other- 
wise immediately when it is built, but that he is restricted from 
the exercise of an important privilege of enjoyment and user, 
namely, the building on the wall and the using of it for support. 
This, it is thought, is an interpretation which would appeal to 
the parties themselves as sensible, whereas the others would not. 
Would not the non-builder be surprised to be told that he has 
no ownership in the wall until he pays the money? Would he 





33 “ Leases and the Rule against Perpetuities,” 27 Yate L. J. 878. 

34 See 29 YALE L. J. 87. 

35 Ibid. See also Edwin H. Abbot, Jr., “ Covenants in a Lease Which Run 
with the Land,” 31 Yate L. J. 127, 135, 136. 

36 For discussion of title in this view, see Walter W. Cook, “ Hohfeld’s 
Contribution to the Science of Law,” 28 Yate L. J. 721, 729, reprinted in 
HouFELD, FUNDAMENTAL LEGAL CONCEPTIONS, 3, 12. 











312 HARVARD LAW REVIEW 


not be startled to learn that he is not entitled to an injunction 
restraining the builder from tearing down the wall? In fact 
would he not probably succeed in getting the injunction if he 
should ask for it? *’ It would seem a fairer interpretation to 
say that both builder and non-builder own the wall as in normal 
fashion, but that there is a restrictive agreement against a cer- 
tain kind of use by the non-builder or his assigns until he or 
his assigns shall make the required payment. The non-builder 
may have such enjoyment of the wall— enclosure of his lot, 
shade, and the like —as does not violate the restriction. The 
situation is analogous to that of the restrictive agreement en- 
forceable in equity, sometimes termed an “‘ equitable easement ” 
or an “ equitable servitude.” ** Such servitude in this case may 
be terminated at any time by the payment to the builder or 
his assigns of the stipulated amount. 

This theory of the situation would avoid any difficulty of 
“ touching or concerning,” for both sides of the agreement would 
fill all requirements. As to the non-builder’s part, the conclu- 
sions previously stated concerning the money obligation apply, 
and apply with all the more force since coupled with the burden 
of payment is the privilege of user, a privilege of no value ex- 
cept to the lot owner. As to the builder’s part, upon receipt of 
the agreed payment he loses a right that only he (or his assigns) 
shall use the wall. Since such right has obviously been of 
special importance to him only in his capacity as lot owner, the 
payment to him in return for the loss of the right touches or 
concerns the land, under the test above stated.*° 

Is the Rule against Perpetuities violated? The answer upon 
all the analogies which have occurred to the writer seems clearly 
in the negative. The first analogy might be the well-settled rule 
that a vested interest never offends the Rule even though posses- 
sion cannot be taken until a period beyond that permitted by 
the Rule.*© The Rule, therefore, apparently does not apply to 





87 Cf. Knappenberger v. Fairchild, supra, note 16. 

88 See Roscoe Pound, “The Progress of the Law, 1918-1919 — Equity,” 33 
Harv. L. Rev. 813. 

39 See note 6, supra. 

40 Dodge v. Bennett, 215 Mass. 545, 102 N. E. 916 (1913); Salisbury v. 
Salisbury, 92 Kan. 644, 141 Pac. 173 (1914). See Gray, Rute Acarnst PEr- 
PETUITIES, 3 ed., § 205. 
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every legal relation in land, but only to those which rise to the 
dignity of a recognized “interest,” or “estate,” or “ title.” 
Restrictions on possession or user are too limited in extent to 
come within it. Here we have a vested interest in the wall in 
the non-builder, and only postponement of a certain degree of 
possession. 

Again, the restrictions here seem to come within the category 
of restraints on enjoyment only, which are like restraints on 
alienation and unlike perpetuities, and hence, as Professor Gray 
so strenuously argued, do not come within the objections against 
remoteness. Professor Gray, in dealing with the rule of Claflin - 
v. Claflin, which allowed the continuance of a trust for the 
sole absolute interest of a beneficiary beyond his minority, states 
that the beneficiary’s interest may be considered vested, but 
that another question then arises with which the Rule against 
Perpetuities has nothing to do, viz.: Can the possession of a 
vested interest be postponed? 

He answers this question by saying that the Rule against 
Perpetuities does not prevent such postponement, that it merely 
settles the time within which interests must vest, and that when 
once vested, they are all, present and future alike, subject to 
the same restraints against alienation, with which the Rule has 
nothing to do. And he asserts that the theory that the Rule 
applies is “one more instance of the confusion wrought by con- 
founding the Rule against Perpetuities with the rules against 
restraints on alienation.” ** Professor Kales’ views on this 
point are in accord.** 

It would then follow that the Rule against Perpetuities does 
not apply and that the only objection which can be raised is 
that the restriction is unreasonable. If objection on this latter 
ground is sustained, it would mean not that no interest passed 
to the non-builder, but that the entire interest passed at once 
and only the restriction is invalid. Consideration of this objec- 
tion may be postponed until we have examined the final, and, 
as it seems, the most appropriate analogy to our case in con- 
nection with the Rule against Perpetuities, namely, the termina- 
tion of an equitable restriction or servitude. 





41 149 Mass. 19, 20 N. E. 454 (1889). 
42 Gray, op. cit., § 12tf. 43 Kares, Future Interests, 2 ed., § 658. 
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It appears that the termination of an easement is not subject 
to the Rule against Perpetuities. The law has always frowned . 
upon easements as incumbrances, and has permitted them to be 
terminated by oral license acted upon or by abandonment by 
the owner, even though perhaps the formalities of a deed might 
seem called for.** So the equitable servitude may be lost in 
several ways, such as by laches in asking court aid, by viola- 
tions by the owner thereof, or by changes in the condition of 
the neighborhood. In fact every such servitude is treated as 
though granted upon an implied limitation to last only so long 
as the neighborhood remains substantially unchanged.** The 
law favors a return to the normal. Professor Gray says: 


“As the Rule against Perpetuities affects the beginning only of 
future interests, and does not concern itself with conditions subse- 
quent, except so far as they are also conditions precedent, a provision 
that an easement or other jus in alieno solo shall terminate on a cer- 
tain contingency is not invalidated by the remoteness of the 
contingency.” *° 


Here we have essentially an equitable servitude in favor of 
the builder, which is subject to termination whenever the non- 
builder chooses to pay the agreed amount. It seems clear that 
the termination of the builder’s restriction is one of the class of 
transfers most favored in law and that it does not offend the 
Rule against Perpetuities. And it is submitted, therefore, that 
we may safely conclude that all objection based upon the Rule 
is avoided upon the analysis here suggested.* 

To turn now to the objection that the restriction must be 
reasonable, we may note that the rule of policy seems especially 
directed to the restraint on alienation, the clog on the power 
of transfer of property interests.** Only a comparatively few 





44 For a brilliant though futile protegt against the doctrine of abandonment 
of easements, see 11 Cox. L. REv. 777. 

45 See 34 Harv. L. Rev. 786; 31 Harv. L. Rev. 876. 

46 Gray, op. cit., § 279, citing Switzer v. Rochford [1906] 1 Ir. R. 399. 
See also Hall v. Turner, 110 N. C. 292, 14 S. E. 791 (1892). 

47 See also Gray, op. cit., § 330a, to the effect that even though the right to 
specific performance of a contract may not exist because of the rule, yet a 
legal action on the contract still remains. 

48 Thus Gray’s researches dealt almost wholly with that phase of the ques- 
tion. See Gray, RESTRAINTS ON THE ALIENATION OF PROPERTY, 2 ed. 
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cases seem to turn directly upon the reasonableness of a restric- 
tion on the privilege of enjoyment, such as we have here, which 
can hamper alienation in only a minor degree, if at all. Never- 
theless, both the authorities and a justifiable policy seem to re- 
quire that such a restriction must be reasonable in order to 
be valid.® As applied to the cases of equitable servitudes, 
there is apparently no further statement of the rule than the 
broad one that the restriction shall be reasonable and not offend 
public policy.°° From the analogies of the more or less drastic 
equitable servitudes which are currently upheld either for a 
period or indefinitely, subject to the implied limitation of change 
of neighborhood, we may safely conclude that the restriction 
here under consideration is not in danger of being considered 
unreasonable.” A restriction that one shall not make a certain 
beneficial use of an improvement on realty until one has paid 
one’s fair proportion of the cost or value of it would surely 
appeal to a court as eminently fair and reasonable. 

Here we may consider the special rule advocated by Professor 
Kales as a measure of the reasonableness of the restraint on 
alienation disclosed in the Claflin case. As the reader will recall, 
Professor Gray argued that the interposition of a trust when 
the beneficiary’s interest was absolute was to be considered both 
on policy and authority as an illegal restraint on alienation.” 
Professor Kales denied this but did meet Gray’s position to the 





49 Pavkovich v. Southern Pac. R. Co., 150 Cal. 39, 87 Pac. 1097 (1906) ; 
Ruhland v. King, 154 Wis. 545, 143 N. W. 681 (1913). See A. W. Scott, “ Con- 
trol of Property by the Dead,” 65 U. or Pa. L. Rev. 632, 646. 

50 See Highland Realty Co. v. Groves, 130 Ky. 374, 377, 113 S. W. 420, 421 
(1908). Such restrictions are upheld “when not repugnant to some plain pro- 
vision of the law, and . . . not unreasonable in themselves.” 

51 For examples, see notes 49 and 50, supra, and see especially cases such 
as Gray v. Blanchard, 8 Pick. (Mass.) 283 (1829), upholding a condition that 
no window shall be placed in the north wall ci a house for thirty years; and 
Tobey v. Moore, 130 Mass. 448 (1881), upholding perpetual restrictions that 
no building conveyed to be used for certain trades should ever be erected upon 
certain land, or within a certain distance of the street. See Am. Unitarian 
Ass’n v. Minot, 185 Mass. 589, 595, 71 N. E. 551, 553 (1904): “The duration 
of an equitable restriction is a question of the intention of the parties to be 
determined by construing the words used in the light of attending circum- 
stances.” 

52 Gray, RESTRAINTS ON ALIENATION, 2 ed., §§124l-124p; Gray, RULE 
AGAINST PERPETUITIES, 3 ed., §§ 121¢-121Ii- 
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extent of agreeing that a perpetual trust of this character was 
undesirable. He therefore suggested that the interposition of a 
trust to last longer than a period equal to that adopted for the 
application of the Rule against Perpetuities should be con- 
sidered an unreasonable restraint, and hence that the bene- 
ficiary might secure termination of the trust at any time.™* He 
found authority for this view in English cases which had con- 
fused the distinction urged by Professor Gray between objec- 
tions based on remoteness and objections based upon restraint 
of alienation.** This view has received the approval of text- 
writers,” and it seems desirable in the particular case to which 
Professor Kales argued that it should be applied. Professor 
Gray himself, although he continued to argue against the rule 
of the Claflin case, agreed that if it were to be adopted at all, 
it should be restricted in some such manner as that suggested 
by Professor Kales.°° There is, however, no authority for ap- 
plying the rule to the ordinary equitable servitude which seems 
to meet with general popular favor. Such a servitude fosters 
improvements, and the more extended use and development of 
realty. On the other hand, the interposition of a naked trust 
between the beneficial owner and the subject-matter of his 
property interest is the creation of an encumbrance of no con- 
ceivable advantage to such owner or anyone connected with 
him. It does not even protect him from himself, for he may 
sell his interest if he can find a purchaser to accept it so encum- 
bered.*’ The only argument urged for it is that it carries out 
the wishes of a person now dead—the former owner of the 
property — who was presumably poorly advised, in view of the 
useless character of the restriction. There is a strong argu- 
ment of policy in limiting such a restriction, even if we are 
unwilling to take the view of Professor Gray and of the English 





53 Kates, Future INTERESTS, 2 ed., §§ 658, 659, 737. See also the follow- 
ing discussions by the same author: “Vested Gifts to a Class and the Rule 
against Perpetuities,” 19 Harv. L. Rev. 598; “Several Problems of Gray’s Rule 
against Perpetuities, Second Edition,” 20 Harv. L. Rev. 192; 4 Itz. L. Rev. 281. 

54 Cf. ibid. and In re Ridley, 11 Ch. Div. 645 (1879). 

55 See Joseph Warren, “The Progress of the Law— Estates and Future 
Interests,” 34 Harv. L. Rev. 639, 647, and authorities cited. 

56 Gray, RULE AGAINST PERPETUITIES, 3 ed., § 121I. 

57 De Ladson v. Crawford, 93 Conn. 402. 106 Atl. 326 (1919). 
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cases that it is improper in any event. Policy and authority, 
however, neither require nor justify such treatment of the 
equitable servitude.* It is therefore believed that the party 
wall restriction under consideration may safely pass all tests 
of reasonableness. 

As pointed out above, the modern cases sustain the running 
of such covenants,”® and the conclusion of our argument is that 
such holding not only is desirable from the standpoint of policy, 
but is perfectly consistent with sound legal theory. Some states 
have achieved the same result by statutes.°° In a few jurisdic- 
tions the situation still remains anomalous. The situation in 
New York is sufficiently interesting to deserve special mention. 

Since the New York statute against perpetuities is directed 
only against the suspension of the power of alienation,” it might 
be thought that little objection would be found to these cove- 
nants. Moreover, a liberal view of privity of estate was early 
taken in New York.” But, unfortunately, the court later be- 
came confused on the matter of privity of estate,** and ruled in 
an unfortunately too well-known case, Cole v. Hughes,** that a 
party wall covenant must be considered as only personal. Such 


a harsh and unnecessary ruling was bound to be limited, and in 
a later case, Mott v. Oppenheimer,” a party wall covenant was 





58 Possibly it may be desirable to limit the duration of all equitable re- 
strictions to a stated number of years, as is done by ‘the Massachusetts statute 
referred to in Loud v. Pendergast, 206 Mass. 122, 92 N. E. 40 (1910), but 
that, it is submitted, is a question for the legislature. 

59 This is admitted by the authorities cited in note 1, supra. In addition 
to the cases cited by Aigler, supra, and among the more recent cases are those in 
note 29, supra, and Leek v. Meeks, 199 Ala. 89, 74 So. 31 (1916); Hill v. City of 
Huron, 33 S. D. 324, 145 N. W. 570 (1914), 39 S. D. 530, 165 N. W. 534 (1017); 
Ellensburg Lodge No. 20, 1.0.0.F. v. Collins, 68 Wash. 94, 122 Pac. 602 (1912); 
Horne v. Macon Tel. Pub. Co., 142 Ga. 489, 83 S. E. 204 (1914); Walker v. 
Gish, 273 Fed. 366 (App. D. C.,; 1921). Cf. Hanson v. Beaulieu, 145 Minn. 
119, 176 N. W. 178 (1920). 

60 Younker v. McCutcheon, 177 Ia. 634, 159 N. W. 441 (1916). See Nathan 
Isaacs, “ Statutory Party Walls,” 71 U. or Pa. L. Rev. 229. As to the District of 
Columbia regulations, see Fowler v. Koehler, 43 App. D. C. 349 (1915). 

61 See Gray, RULE AGAINST PERPETUITIES, 3 ed., § 748. 

62 Van Rensselaer v. Hays, 19 N. Y. 68, 91 (1859). 

63 See 32 YALE L. J. 123, 137, note 66; ibid., 141, note 82. 

64 54 N. Y. 444 (1873). See a good statement of the unfortunate effect of 
this case on the law generally in McCormick v. Stoneheart, supra, note 2. 

65 135 N. Y. 312, 31 N. E. 1097 (1892). 
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allowed to run. Other comparatively recent cases, refusing to 
allow somewhat similar covenants to run, have called for the 
making of careful distinctions between the cases. It seems 
now to be considered the law that, if the parties contemplate the 
immediate building of the wall and so state, the covenant will 
run, but if the parties are providing for the building of the 
wall, whenever it may be built, it does not. This seems to be 
simply a rule of thumb to decide what the parties’ intention may 
be. It is unfortunate that it makes no attempt to ascertain or 
carry out the actual intent of the parties. But if they will only 
take pains to state that they contemplate that the wall shall 
be built at once, their agreement then can be carried out.*’ 

More recently still it has been laid down as the rule that 
the burden of no covenant will be allowed to run with a fee in 
New York, but among the rather numerous exceptions stated 
to this rule is the case of party wall covenants.°* The con- 
fusion still remaining in that state is well illustrated by a case 
decided last June, Logan v. United Interests, Inc.® 

That case turned upon a covenant made in 1883 by A, the 
owners of No. 6 Greene Street, New York, as parties of the 
first part, B, who held title to No. 8 Greene Street as trustees 
for L, parties of the second part, and L, the beneficiary, as 
party of the third part. A, in putting up a new building, had 
rebuilt and extended an old party wall, all of the extension 
being made on A’s own land at A’s expense. The covenant was 
in the form of a lease of this extension and provided that A 
“do let and lease” to B, “their successors and assigns, the 
said wall” “as and for the party wall” between the two build- 
ings, so long as Number 8 should stand and require the use of 
the same, “for the annual rent or sum of $326 to be paid to 
them, the said parties of the first part, their heirs, executors, 
administrators or assigns” in semi-annual payments, “ which 
rent the party of the third part for himself, his heirs and de- 
visees of the said No. 8 Greene Street, hereby covenants and 





66 Crawford v. Krollpfeiffer, 195 N. Y. 185, 88 N. E. 29 (1909); Sebald v. 
Mulholland, 155 N. Y. 455, 50 N. E. 260 (1898). 
67 See Ralph W. Aigler, supra, 10 Micu. L. Rev. 187. Cf. 69 Cent. L. J. 44. 
68 Miller v. Clary, 210 N. Y. 127, 103 N. E. 1114 (1913). 
69 236 N. Y. 194, 140 N. E. 240 (1923) per Judge Cardozo. 
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agrees shall be paid at all times and in the way above specified 
and does hereby irrevocably authorize and empower the parties 
of the second part and their successors to pay the same” out 
of income for his benefit, he further convenanting that “ the 
payment of the aforesaid rent” shall be deemed an application 
of the amount thereof for his benefit under the terms of the 
trust, to which the trustees consented'and agreed. The agree- 
ment further provided that A “ for themselves, their heirs, exec- 
utors, administrators and assigns” should keep the wall in 
order and repair at their sole cost, and contained provisions 
for the termination of the lease upon destruction of both build- 
ings, and also upon the destruction of No. 8 unless the owners 
thereof should desire otherwise; and also that upon the destruc- 
tion of No. 6, the owners of either lot might have a “ right to 
terminate ” on three months’ notice.” The owners of No. 8 
then built upon the wall. By mesne conveyances title to No. 6 
came to the plaintiff. The interest of No. 8 was transferred by 
deed given by the beneficiary of the trust and (apparently) by 
the legal title-owners and in 1920 came to the defendants, since 
which time no rent has been paid. In a suit for an installment 
of the rent the municipal court gave judgment for the plaintiff 
which was affirmed by the Appellate Term. The Appellate 
Division, however, held that the agreement was a party wall 
covenant and that, as such, it could not run.” This is clearly 
not in accord with the present New York rule, and was repudi- 
ated by the Court of Appeals, but the latter court ruled that 
the defendants were not liable on the ground that originally 
only the beneficiary L was liable, and the defendants were not 
in privity with him. | 

It is submitted that the decision is erroneous and that on two 
different theories the defendants were liable: (1) as holders 
of the land and successors to the trustees they were liable for 
the rent; (2) as successors to the beneficiary they were liable 
on the covenant to see that the rent was paid. On the first 
ground, the court surely must be in error in saying that the 
trustees were not liable for the rent. A perpetual rent is valid 





70 Facts above stated not appearing in the opinion have been verified from 
the record. 
71 203 App. Div. 634, 197 N. Y. Supp. 109 (1922). 
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in New York,” and no technical words in a deed are necessary 
to create a rent so long as the intention is clear."* This the 
court admits, and it cites authorities to illustrate the point “ 
but states that the context shows that “the obligation of pay- 
ment is assumed, not by the lessee, the fiduciary, the holder of 
the title, but by someone else, the beneficiary.” But with all 
due respect, this is just what is not done. The beneficiary 
covenants only that the rent shall be paid, and authorizes the 
trustees to pay the same out of the income from the trust. 
They and not he are to pay the rent. The wall is let to them 
for a stated annual rent fo be paid to the lessors. The trustees 
were liable for the rent and the defendants as successors 
thereto in the ownership of the land should now be liable 
therefor.” 

It is true that at common law a rent technically could not 
issue out of an incorporeal interest such as an easement.” 
That rule was closely connected with the limitations put upon 
the remedy of distress and perhaps is no longer law.” But even 
if it is, the liability of the trustees and consequently of the 
defendants is not altered. By leasing the wall the parties prob- 
ably contemplated the transfer of a greater interest than an 
easement; but if only an easement passed, the debt in return 
therefor was analogous to rent and would be upheld upon simi- 
lar principles.” The question here is not whether distress will 
lie but whether the trustees assumed the obligation. 

As to the other point, the defendants were in the direct line 
of conveyance from the beneficiary and no reason appears why 
they should not be bound by his covenant. The basis of the 





72 Van Rensselaer v. Hays, supra, note 62; Van Rensselaer v. Read, supra, 
note 27. See authorities collected in 28 C. J. 839. 

73 Attoe v. Hemmings, 2 Bulst. 281; Doe v. Kneller, 4 Car. & P. 3 (1829). 
See Givpert, RENTS, 30, 38; 2 TIFFANY, op. cit., 1469. 

74 One of the authorities cited seems especially analogous. Bower v. Hodges, 
13 C. B. 765, 774 (1853): “rent to be paid.” 

75 Cowton v. Wickersham, 54 Pa. St. 302 (1867). See 2 Tirrany, op. cit., 
$414. See also 28 C. J. 860. 

76 Williams v. Hayward, 1 El. & El. 1040 (1859). See GiLBerT, RENTS, 20-28. 

77 2 TrrFany, op. cit., § 405. 

78 See ibid. See Jordan v. Indianapolis Water Co., 159 Ind. 337, 64 N. E. 
680 (1902); Raby v. Reeves, 112 N. C. 688, 16 S. E. 760 (1893). See 2 Cot. 
L. REv. 554. 
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decision would seem to be that they cannot succeed to him 
since he did not have the legal title. In order to find an equally 
technical holding it would seem necessary to go back to Webb 
v. Russell,” where it was held that a covenant made by a 
mortgagor was made by a stranger to the land. Surely an 
equitable title owner should not now be considered a stranger 
to the land. It might be urged that inasmuch as the cestui 
here purported to bind only his heirs and devisees, his assigns 
are not bound. But it is not necessary to use the word assigns 
in order that a covenant may run, if the intention is otherwise 
clear.6° Since it is made very clear that the general arrange- 
ment was intended to run, it would seem that this covenant also 
should be held to run. A running covenant for the payment 
of rent is upheld in New York.** The case seems one more 
of the rather unfortunate line of New York cases on running 
covenants. 

The court suggests that the plaintiffs are not without remedies, 
although no particular remedy was suggested. The Appellate 
Division suggested, however, an action for use and occupation. 
Apparently this was desired by the defendants, for it would 
justify them in abandoning the wall and thus avoiding future 
payments. It is difficult, however, to see how the defendant 
may be liable for use and occupation if he is not legally obliged 
to assume the burden of his predecessor in title. In England, 
where running covenants in fees have been frowned upon by 
the modern if not by the earlier law, an assignee of the prom- 
isee has been able to recover against the original promisor for 
use and occupation, on the theory that the defendant owes 
someone.*? ‘That case has been criticised,** but it surely does 
not justify action against another than the promisor. If the 
covenant does not run the defendant has violated no duty and 
assumed no obligation by remaining in possession. It is sub- 
mitted that a sounder method of viewing such covenants is along 
the line suggested in this article. Possibly the new English Law 





79 3° T. R. 393 (1789). 

80 See note 5, supra. 

81 See note 72, supra. 

82 Irving v. Turnbull, [1900] 2 Q. B. 129. 

83 See 14 Harv. L. Rev. 296; 1 Cor. L. Rev. 257. 
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of Property Act may be held to work a reformation in this 
direction, but it seems more probable that it will be considered 
as but reaffirming the present rule on this subject.** 


Charles E. Clark. 


Yate Law ScHoot. 





84 §96 of the Law of Property Act, 1922, 12 & 13 Geo. V, c. 16, provides 
for the running of the benefits or burden of “ covenants running with the land,” 
and then states that, for the purposes of the section, a covenant runs “ when 
the benefit or burden of it, whether at law or in equity, passes to the successors 
in title of the covenantee or the covenantor, as the case may be.” Since it is 
not stated when the benefit or burden will pass, we must probably look to the 
previous law. Mr. Sims considers the section to have changed the law. See 
Henry U. Sims, “ Notes on Codifying Real Property Law in the United States,” 
' 36 Harv. L. Rev. 987, 996. But Underhill’s view is apparently contrary. See 
UNDERHILL, LAw oF Property Act, 71. Other English commentators do not 
cite this section as one changing the law. I am indebted to Professor Joseph 
Warren for references on this point, and to an expression of opinion in accord 
with the view here expressed. 













RIGHT OF THE BENEFICIARY 


THE RIGHT OF THE BENEFICIARY UNDER 
A COMMERCIAL LETTER OF CREDIT 


S aes appearance of a number of recent cases involving com- 
mercial letters of credit may perhaps be justification for 
venturing further discussion of the right of the beneficiary 
against the issuer.’ The letter of credit transaction presents in 
this respect not only a subject of mercantile importance but a 
legal problem of theoretical interest which goes to the heart of 
the law of consideration. In spite, however, of numerous liti- 
gations since the war, the nature of a letter of credit, in so far 
as the beneficiary is concerned, has received little attention from 
the courts. The recent decisions which do involve the question 
are not harmonious, and some are not satisfactory. The subject 
would seem to merit further examination. 

A commercial letter of credit transaction may briefly be de- 
scribed as a transaction wherein one person, almost always a 
banker or a bank, promises (generally by means of a letter) to 
pay a second person, usually the seller under a sales contract, 
who is the beneficiary under the letter of credit, a specified sum 
of money upon certain conditions, which involve the shipment 
of goods to a third person, the buyer under the sales contract. 
Variations are often found in four respects.* The first variation 
relates to the character of the promise: some promises are made 
directly to the beneficiary, while others are not; some letters are 
by their tenor revocable, while others are irrevocable. The 
second variation relates to the method by which the money 
promised is to be available to the beneficiary. It is common 
for the money to be available against drafts accompanied by 
shipping documents: sometimes drafts on the buyer; more often 
time drafts on the bank which issues the letter. It is also com- 
mon, though perhaps not usual, for the bank to promise to pay 





1 See William E. McCurdy, “ Commercial Letters of Credit,” 35 Harv. L. 
Rev. 530. 
2 Cf. Omer F. Hershey, “Letters of Credit,” 32 Harv. L. Rev. 1; William 


E. McCurdy, supra; Carl A. Mead, “Documentary Letters of Credit,” 22 Cox. 
L. Rev. 297. 
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cash without resorting to the medium of a draft. A third varia- 
tion is to be noted in the case where the money is to be available 
against drafts. Where the draft is to be drawn on the bank, 
the letter generally contemplates a negotiation before the draft 
is presented for acceptance or payment. Often the letter con- 
tains an express promise to prospective purchasers of the drafts. 
Sometimes this promise is implied in fact. Sometimes it is made 
to a particular prospective purchaser. Sometimes the letter ex- 
cludes such negotiation entirely. A fourth variation appears in 
the number of banks involved and the number of letters written. 
These differences may be called factual variations. In so far as 
the creation of the right of the beneficiary against the prom- 
isor is concerned, only one of these variations has legal sig- 
nificance, — the first. If the promise is by its terms revocable, 
the beneficiary can be said to have no right while it is executory. 
The nature of his right becomes a problem only when the prom- 
isor purports to make an irrevocable promise. Stripped of im- 
material variations, the irrevocable letter of credit problem in 
respect to the beneficiary may therefore be stated simply as 
follows: one person, usually a bank, promises to pay a sum of 
money to a second person, the beneficiary, who is generally the 
seller under a sales contract, on conditions which involve the 
shipment of goods to a third person, the buyer. The person 
who makes this promise states that it is irrevocable. The ques- 
tions are, is it legally irrevocable, and if so, at what time and 
upon what legal principle? The problem is one of consideration. 

A number of theories have been advanced to the effect that 
the person making the promise is bound. Before examining 
them, it is advantageous to see whether the letter of credit trans- 
action, stated above in simple terms, may not be the subject 
of further analysis of both factual and legal importance, and 
whether the addition of other facts may not be necessary for a 
proper solution. 

Case I. Let it be supposed that X wishes goods to be sold 
to B. X promises S to pay S if S sells the goods to B. 

Case II. Let it be supposed that B is contemplating the 
purchase of goods. He may have a particular seller in mind 
or he may have no particular seller in mind. He desires finan- 
cial backing from another person, the X bank. He procures a 
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letter from X which requests a sale to B and promises that X 
will pay. If B has a particular seller in mind, the letter will very 
likely be addressed to S; if no particular seller is contemplated, 
the letter will probably be addressed generally to whom it may 
concern. 

Case III. Let it be supposed that S and B have made a 
contract relating to the sale of goods inter se. B later arranges 
for payment by the X bank, which promises to pay. 

Case IV. Let it be supposed that S and B have made a 
contract relating to the sale of goods inter se. This contract 
contemplates and provides for payment by the X bank, the 
promise of the X bank to be obtained by B. B procures this 
contemplated promise. 

Case IV presents the usual letter of credit transaction.* The 
addition of a few facts expands it to its complete form. The 
sales contract is made first. B promises to obtain the letter of 
credit from X, and such procurement is made an express con- 
dition of S’s promise to sell. B then obtains X’s promise, prom- 
ising X to put X in funds prior to the maturity of the latter’s 
promise. X’s promise usually runs directly to S and is a prom- 
ise either to pay S or to accept and pay drafts of S drawn in 
a specified manner, during a specified time, accompanied by 
specified shipping documents. Where payment is available 
against drafts it is contemplated that these drafts will be ne- 
gotiated prior to presentation to X. The letter therefore is 
intended to be shown to induce negotiation. To that end, it 
contains a promise, usually express, sometimes implied, to bona 
fide purchasers that payment will be made according to the 
terms of X’s promise to S. 

Before it can be decided whether the consideration for X’s 
promise is legally sufficient, it must be determined what is the 

% Banco Nacional Ultramarino v. First National Bank of Boston, 289 Fed. 
169 (D. Mass., 1923); Old Colony Trust Co. v. Continental Bank of New 
York, 288 Fed. 979 (S. D. N. Y., 1921); Second National Bank of Hoboken 
v. Columbia Trust Co., 288 Fed. 17 (3rd Circ., 1923); Border National Bank 
v. American National Bank, 282 Fed. 73 (sth Circ., 1922); Moss v. Old 
Colony Trust Co., 140 N. E. 803 (Mass., 1923); Doelger v. Battery Park 
National Bank, 201 App. Div. 515, 194 N. Y. Supp. 582 (1922); Brown v. 
Rosenstein Co., 120 Misc. 787, 200 N. Y. Supp. 491 (1923); Williams Ice Cream 


Co. v. Chase National Bank, 120 Misc. 301, 199 N. Y. Supp. 314 (1923); 
Donald H. Scott & Co., Ltd. v. Barclays Bank, Ltd., [1923]. 2 K. B. 1. 
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consideration bargained for in fact. In Case I and Case II, it is 
the sale. So far as the facts show, the relation between B and X 
furnishes the motive for the latter’s promise. In Case III, the 
sales contract already having been made, if X’s promise is re- 
garded as irrevocable from the time it is made, it is because 
of a contractual relationship between B and X for the benefit 
of S, or else it is because of a contractual relationship between 
X and S, with X receiving as the exchange for his promise, the 
promise of B. Where X’s promise in form runs to S, the sit- 
uation, after it is communicated to S, is that of a direct promise 
to S, for-which X receives the promise of B, rather than 
an exchange of promises between B and X for the benefit of S, 
the promise to S being in effect a notification that such an 
exchange has been made. If the promise in form runs to B, 
there is strong reason for construing the transaction as an ex- 
change of promises between B and X for the benefit of S. In 
Case IV as expanded, the bargained-for return to X for his 
promise may conceivably be the discharge by S of B’s promise 
to procure the credit, and the taking of the letter as performance 
of the condition; it may be the documents; it may be the promise 
to X made by B. This last is usually the intention of the parties. 
Here again it may be a contract between X and B for the benefit 
of S. But the consideration bargained for in fact is generally 
a promise from B to X in return for a promise from X directly 
to S or from X to both B and S. Other facts operate as con- 
ditions and not as consideration. 

It would seem entirely unnecessary to point out that, in a 
transaction which may assume so many different forms of sub- 
stantive significance, it is impossible to set forth any one all- 
embracing legal solution; or, moreover, that a correct analysis 
of facts in a particular case is a prerequisite to a correct appli- 
cation or derivation of legal principle. And yet a priori general 
formulation based on incomplete analysis of fact is a danger 
which courts and writers have not escaped.* 

Several all-embracing theories have been advanced: (1) that 
a letter of credit is an offer from X to S for the formation of 
a contract; (2) that it is a contract between X and B for the 
benefit of S; (3) that it is a representation that a fund has 
4 See Omer F. Hershey, supra. See also 21 Cor. L. Rev. 176. 
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been received by X to the use of S, which X is estopped to 
deny after S has acted in reliance thereon; (4) that it is bind- 
ing without consideration because it is in its nature a mercantile 
specialty. The difficulties and deficiencies of these views both 
as to fact-and as to law have been set forth elsewhere.° The 
normal letter of credit transaction is that described under Case 
IV above. In essence it is a promise from X to S in exchange 
for a promise from B to X. S is regarded as party to and 
promisee in the transaction. If it be admitted that consideration 
may move from one other than the promisee, there is a con- 
tract with the consideration for X’s promise to S moving from 
B. In the light of recent cases, only two legal solutions of Case IV 
transactions have assumed importance: (a) the offer theory; 
and (b) the theory of a contract with consideration moving 
from one other than the promisee. 

(a) It has been stated broadly that a letter of credit is 
an offer which becomes a contract when accepted according to 
its terms. When it is accepted, and not before, X’s promise to 
S becomes legally binding. This statement appeared in certain 
old cases and textbooks by way of definition. Earlier transac- 
tions took the form of Cases I and II above, which are clearly 
offers.’ Later transactions, which involved Case IV, presented 
two aspects: (1) the promise of X to S, the beneficiary of the 
credit; and (2) the promise of X to bona fide purchasers of 
drafts drawn under the credit by S. The promise to such bona 
fide purchasers is an offer. Since practically all the early liti- 
gation, and by far the most of the subsequent litigation, 
related to the right of the bona fide purchaser against X, 
it is not difficult to perceive how the orthodox definition of 
a letter of credit originated. So far as Case IV letters go, the 
offer theory is unfortunate. In fact, the parties intend a prom- 
ise from X to S based on a promise from B to X by way of 





5 See Witiston, SALES, 2 ed., §§ 4609b-460f. See William E. McCurdy, 
supra; Carl A. Mead, supra, at p. 300. See also 34 Harv. L. Rev. 533. 

6 Cf. 1 Witiston, ConTRACTs, § 32. 

7 Cf. Trevisol v. Fresno Fruit Growers’ Co., 192 N. W. 517 (Ia., 1923); 
Barde Steel Products Corp. v. Franklin National Bank, 281 Fed. 814 (3rd Circ., 
1922) ; Bank of Lumpkin v. People’s Bank, 27 Ga. App. 459, 108 S. E. 835 (1921) ; 
First National Bank v. Black Hills Trust & Savings Bank, 44 S. D. 414, 184 
N. W. 236 (1921). 
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exchange. The offer theory disregards the understanding of the © 
parties in respect to the facts of their transaction. Moreover, 
it disregards the understanding of the parties in respect to the 
legal consequences of X’s promise to S. It is intended that X’s 
promise shall be irrevocable from the time it is made. On 
the offer theory, whatever may be regarded as an acceptance 
by S of the offer, this result is impossible because there is al- 
ways an interval of time during which the promise is revocable. 
The offer theory defeats the purpose of the letter of credit. 

In spite of statements by early writers, and the tendency of 
courts to establish definitions and formulas, phrased in terms of 
offer and acceptance, no court ever held until very recently that 
the letter of credit involved in Case IV is an offer from X to 
S for the formation of a contract. The only case which suggests 
it is Lafargue v. Harrison.® Several recent cases arising from 
war litigation, when letters of credit assumed renewed impor- 
tance, seem to have repudiated such an analysis in favor of an 
analysis which accords more with the facts and the intention 
of the parties. 

In view of these facts and in view of the holding of recent 
cases, decided by courts in jurisdictions of the highest com- 
mercial importance, it is unfortunate that the Massachusetts 
Supreme Judicial Court has recently decided that such a letter 
of credit is an offer to S which. becomes a contract when ac- 
cepted by him. 

In Moss v. Old Colony Trust Company,’ the defendant bank, 
under an arrangement with a Massachusetts buyer, cabled its 
correspondent (who notified the seller) in Argentina that an 
irrevocable credit had been opened in favor of the seller on 
certain conditions. Upon receipt of the message, the seller per- 
ceived that the terms of the credit differed in several respects 
from the sales contract between himself and the buyer, and he, 
therefore, cabled objections to the defendant. Thereupon the 
defendant despatched another cable, to which the seller made 
no reply. In an action by the seller against the bank on the 
letter of credit, it was held as an alternative ground of decision 
that the first cable was an offer, that the seller’s cable was a 





8 70 Cal. 380, 11 Pac. 636 (1886). 
® 140 N. E. 803 (Mass., 1923). 
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counter proposition and hence a rejection, and that the second 
cable from the bank was a new offer which was not accepted.” 

The decision in this case, based on the other alternative 
reasoning, that the conditions of the bank’s promise were not 
complied with, is sound. It seems clear, however, that the prom- 
ise of the bank was not an offer for a contract. If it had been 
found as a fact that it was, one could not disagree with the 
treatment of the particular case. The court was, however, 


10 The trial court had found that the seller had rejected the first cable 
and that the seller’s cable was a new and counter proposition. The Supreme 
Court said: 

“An inevitable result of this finding was the further finding that there 
was no contract between the plaintiffs and the defendant.” (At p. 806). 

“In either event it might have been found not to be an acceptance of the 
terms of the letter of credit but a statement of a counter proposition. .. . 
A finding that it was intended to be a statement of objections to the letter of 
credit was warranted. The conversation of Mr. Moss [the seller] with the 
second manager of the British Bank may have been found to be in substance 
and effect a refusal to accept the letter of credit as transmitted to the plain- 
tiffs.” (At p. 806). 

“A letter of credit is a well-known instrumentality of commerce. No 
particular form is prescribed for it. It is a contract in writing. It is governed 
by the same general principles of law as are all other contracts in writing. To 
attempt a comprehensive definition applicable to all appropriate cases and not 
exclusive of others in ‘use or likely to come into use with changes in commercial 
and banking methods would be difficult. . . . Moreover, letters of credit are 
extensively used in commerce. Their nature and use ought to be kept as 
free as possible from narrowing statements of limitations and from judicial 
dicta not necessary to a particular decision. They should not be bound by 
definition so as to become incapable of growth and change in accordance with 
the development. of legitimate business practices. 

“It is sufficient for present purposes to say that a letter of credit is an 
offer by a bank or other financial agency to be bound to the person to whom 
it is directed, when accepted and acted upon by the latter according to its 
stipulations. It commonly is issued at the request of a third person who in 
some way indemnifies the bank against its obligations incurred or to be in- 
curred under the letter of credit, and who gives directions to the bank as to 
its terms. Although not a party to the letter of credit, he is the one behind 
the transaction. It is in his interest or for his benefit that the business or 
other financial adventure is to be undertaken, to which the addressee of the 
letter of credit is invited. He usually is relieved of all liability to the bank 
unless it conforms strictly to the terms of the letter of credit in dealing with 
the person to whom it is directed. If that person is not satisfied with its 
terms he is under no obligation to act upon it but is entirely at liberty to 
decline. If he accepts it and acts under it, he is bound to conform to its 
requirements in every particular. It is in substance an authority to him to 
draw on the bank in accordance with the terms stated, and a promise by ‘the 
bank to accept and pay at maturity bills or drafts so drawn. There is no 
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under no necessity for holding broadly, as it did, that letters of 
credit are offers from banks to sellers which become contracts 
when accepted. 

The correct analysis of the case seems to be as follows. The 
promise of X to S was supported by the promise of B to X. 
'The promise to S was not, however, the one provided for in 
the sales contract between B and S. S, therefore, was under 
no obligation to accept rights conferred by the arrangement 
between B and X. S could disclaim or reject. This he did. 
Action by S is important in determining whether he rejects a 
promise made to him supported by a consideration not moving 
from him; its significance does not lie in an acceptance or a 
rejection of an offer looking to the formation of a contract. 
The second cable from the bank needed no acceptance, and 
there was finally a contract between the bank and the seller 





promise to pay unless drafts are in strict conformity to the authority conferred. 
The letter of credit, when so accepted and acted upon by the person in whose 
favor it is issued, becomes a contract between them wholly independent of the 
relation between the writer of the letter of credit and its customer by whose 
procurement the letter was issued, except perhaps in so far as these may be 
incorporated in the letter. The writer of the letter of credit also has no 
immediate concern with the relations between the person to whom it is ad- 
dressed and by whom it is accepted on the one side and the person with whom 
he has commercial transactions on the other side. The writer of the letter 
is bound strictly to the terms of his contract as expressed in its letter. The 
bank as the writer of the letter of credit will not be bound to accept and 
pay bills or drafts drawn against it unless the holder of the letter pursues and 
conforms in every material particular to the authority conferred therein. It 
therefore has come to be the law that letters of credit are construed with 
some strictness to the end that the rights of those directly parties to them 
and those remotely concerned with them as purchasers or indemnitors of the 
bank respecting its obligations under them may be preserved and the interests 
of no one of them put in jeopardy. Murdock v, Mills, 11 Met. 5, 10; Bank of 
Montreal v. Recknagle, 109 N. Y. 483; Lamborn v. Lake Shore Banking & 
Trust Co., 196 App. Div. 504, affirmed 231 N. Y. 616; Filley v. Pope, 115 
U. S. 213; Brown v. Ambler, 66 Md. 391, 396; Brazilian & Portuguese Bank, 
Ltd. v. British & American Exchange Banking Corp. Ltd., 18 L. T. R. 
823; International Banking Corp. v. Irving National Bank, 274 Fed. 122, af- 
firmed in (C. C. A.) 283 Fed. 103; Lindley v. First National Bank of Waterloo, 
76 Ia. 629, 632; American Steel Co. v. Irving National Bank, (C. C. A.) 266 Fed. 
41; Border National Bank v. American National Bank, (C. C. A.) 282 Fed. 73; 
Donald H. Scott & Co., Ltd. v. Barclays Bank, Ltd., [1923] 2 K. B. 1, 11. 
See 35 Harvard Law Review, 539, 715 and cases there collected.” (At p. 807). 

See also Second National Bank of Hoboken v. Columbia Trust Co., supra, 
note 3; Old Colony Trust Co. v. Continental Bank of New York, supra, note 3. 
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since the second promise was not rejected.** Although a con- 
tract therefore existed, the conditions of the bank’s promise were 
not met in performance, and the seller properly was not allowed 
to recover in an action against the bank based on the letter of 
credit. 

(b) Case IV letters of credit present the situation of a 
bargain between X and B, where in exchange for B’s promise 
to X, X makes a direct promise to $. This is undoubtedly the 
normal bargain contemplated by the parties. The promise is 
regarded as irrevocable from the moment it is made. The diffi- 
culty in the way of enforcing this transaction as it stands and 
as it is intended is a theory that consideration must move from 
the promisee. In England it is law both that a stranger to 
a contract cannot sue on it and that a promisee to be able to 
enforce a promise must give consideration.” The nature of the 
right of a beneficiary of a letter of credit has never been affirm- 
atively decided.** It has been decided merely that his rights, 





11 Cf, International Banking Corporation v. Irving National Bank, 283 Fed. 
103, 104 (2nd Circ., 1922), where it is said: 

“This litigation complements the matters discussed in American Steel Co. 
v. Irving Bank (C. C. A.) 266 Fed. 41, and Harper v. Hochstim (C. C. A.) 
278 Fed. 102, opinion filed December 14, 1921. The facts at bar, considered 
with those of the cases cited, illustrate quite thoroughly a modern method 
of business, and some possible and important variants thereof. . . . As a 
part of the same business scheme [covered by the sales contract] and un- 
doubtedly as part of the consideration moving to [the seller], [the buyer] 
made with or procured from the Irving Bank a letter of credit in favor of 
[the seller]. This transaction, however, as shown in the American Co. Case, 
supra, was an entirely separate, distinct, and independent contract. That credit 
letter established an obligation on the part of the bank to [the seller] wholly dis- 
tinct from any obligation that the latter had to furnish to [the buyer] or for 
his account, both goods and documents. 

“But in the making of this independent contract between the bank and 
[the seller], any particular terms, conditions, or agreements might be inserted, 
if consented to by the parties. If [the seller] did not like the form of the 
credit offered to him, he was entirely at liberty to decline it; and this is true 
though it be also true (as it certainly is) that [the buyer], as the customer 
of the bank, could dictate, and probably did dictate, the terms of the letter 
of credit at bar. The bank, of course, had also a contract with [the buyer]; 
ie., an agreement to issue and abide by such letter of credit as he approved and 
the bank agreed to give.” . 

12 See 29 Harv. L. REv. 99. 

13 See, however, Urquhart Lindsay & Co., Ltd. v. Eastern Bank, Ltd., 
[1922] 1 K. B. 318, 321. It is possible that the offer theory would be 
followed. But see Donald H. Scott & Co., Ltd. v. Barclays Bank, Ltd., supra, 





332 HARVARD LAW REVIEW 


whatever the correct analysis, are contractual and do not arise 
by way of estoppel or trust.’* On the other hand, most Ameri- 
can courts hold that consideration moving to the promisor from 
a third person is sufficient to enable the promisee to enforce the 
promise.*® In the United States this doctrine that consideration 
need not move from the promisee has been applied to letters 
of credit to determine the rights of the beneficiaries thereunder.*® 

Apart from the decision by the Massachusetts Supreme Judi- 
cial Court, recent cases have clarified the problem and have dealt 
with the rights of the beneficiary under a letter of credit on 
the correct analysis that normally it is a contract between buyer, 
bank, and seller, the consideration for the promise of the bank 
to the seller being the promise of the buyer to the bank to put 
it in funds. 

In Banco Nacional Ultramarino v. First National Bank of 
Boston*' it is recognized that a letter of credit of Case IV 
character has two very distinct aspects: (a) it contains a prom- 
ise to the seller; (b) it contains a promise to bona fide pur- 
chasers of drafts drawn by the seller under the letter of credit, 
which promise is an offer for a contract. 





note 3. The judges in this case were careful to reserve opinions on points 
not necessary for a decision. The case was decided on the ground that a 
condition was not complied with. Scrutton, L. J., said, however, (at p. 14): 
“The appellants [the issuing bank] gave a confirmed credit to the respondents 
[the sellers]; that is to say, they entered into contractual relations with 
them from which they could not withdraw except with the consent of the 
other party, and the respondents were entitled, on complying with the terms on 
which the confirmed credit was given, to receive [certain] sums of money... 
from the appellants.” 

14 Morgan v. Lariviére, L. R. 7 H. L. 423 (1875). 

15 See 1 Witiston, Contracts, §§ 114, 354. See Samuel Williston, “ Con- 
tracts for the Benefit of a Third Person,” 15 Harv. L. Rev. 767, 771. 

16 See William E. McCurdy, supra, at pp. 578, 579. See also 35 Harv. L. 
Rev. 772; 36 Harv. L. Rev. 347; Wixiston, SALES, 2 ed., § 460e. 

17 289 Fed. 169 (D. Mass., 1923). At p. 173, the court said: 

“The ordinary commercial letter of credit contains an authority to draw, 
given the beneficiary, and a promise to honor the draft, given either generally 
to bona fide holders or to some particular person. If the letter shows that it 
was written for the purpose of being shown in order to obtain credit, and 
the- purchaser is within the terms of the letter, it amounts to an offer that, if 
he purchases the draft, it will be honored. That offer or promise becomes a 
contract when the draft is negotiated. ‘ 

“Tf the letter designates a particular person to whom the promise is made, 
it has been held that no other can take advantage of it, on the principle 
that a person has the right to select his own promisee.” 





RIGHT OF THE BENEFICIARY 333 


In Old Colony Trust Company v. Continental Bank of New 
York,** these two aspects are not clearly perceived. S was 
beneficiary of a confirmed irrevocable letter of credit issued 
by the defendant bank, authorizing S under certain conditions 
to draw against the defendant. S drew bills of exchange to 
the order of the plaintiff and assigned the letter of credit to 
the plaintiff. The plaintiff was therefore in the position of 
offeree in respect to an implied promise. There was a direct 
contract between the plaintiff and the defendant. The court, 
however, held that the plaintiff was assignee of the seller’s con- 
tract right against the defendant bank. The court thus rec- 
ognized a contract right in the seller, but had difficulty in 
recognizing a direct right in the bona fide purchaser. This is 
the reverse of the difficulty which courts have generally 
experienced. 

In dealing specifically with the rights of the beneficiary, there 
is a marked tendency to depart from @ priori formulas and 
definitions and to analyze each case on its own facts.’® In gen- 
eral, however, the result has been that the letter of credit under 
examination involved a promise from the bank to the seller 
supported by the promise made by the buyer to the bank. 





18 Supra, note 3. 

19 See National City Bank v. Seattle National Bank, 121 Wash. 476, 482, 
209 Pac. 705, 707 (1922), where it is said: 

“Extensive briefs are presented going fully into the nature and history of 
letters of credit, but we see no reason why they should be regarded as mysteri- 
ous, or why the rules of law relating to ordinary transactions are not applicable. 
Take the instant case. It is apparent that John Sexton & Co. of Chicago 
were desirous of purchasing sugar to be shipped from Hongkong, and could 
obtain it only by establishing a firm and irrevocable credit, which would be 
available to the importer in financing the purchase and shipment of the sugar. 
Sexton & Co. therefore went to its Chicago bank and by a deposit of money, 
or the pledging of its credit, procured the Chicago bank to issue the letter of 
credit here involved, upon the terms dictated by Sexton & Co. The Chicago 
bank presumably knew little or nothing about sugar, or about its customer’s 
needs and desires beyond what it was then told, and was concerned only 
with carrying out its customer’s wishes, paying for only such sugar as the 
customer desired to purchase, and doing only what the customer wished to 
be done, to the end that when the transaction should be completed it would 
have paid for exactly what it was instructed to pay for, and the customer 
would be bound, without question, to reimburse it for its advances, plus its 
charges for the service.” 

See also Donald H. Scott & Co., Ltd. v. Barclays Bank, Ltd., supra, note 3. 

And cf. Moss v. Old Colony Trust Co., supra, note to. 
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In Vietor v. National City Bank,” action was by the seller 
against the issuing bank. The bank set up two defenses: (a) 
that it had received no value from the seller; and (b) that 
conditions of its promise had not been performed. The first 
defense received no notice. 

In Doelger v. Battery Park National Bank, S contracted to 
sell goods to B and required B to provide an irrevocable, do- 
mestic, documentary letter of credit from a responsible bank 
covering purchase price available against sight drafts accom- 
panied by certain documents. The letter was issued. Subse- 
quently the bank wrote S that the amount had been increased 
and the time extended at the request of B. S thereafter shipped 
the goods and presented to the bank a sight draft accompanied 
by the required documents. The bank refused payment be- 
cause it had been instructed to do so by B. In the trial court 
S recovered for damages for breach of contract. .The bank 
contended (1) that the letter of credit was not binding because 
shipment was not made prior to the expiration date, (2) that 
the letter of credit was an irrevocable offer, creating no con- 
tractual relation until it was accepted by the shipment of 
merchandise in accordance with its terms, and (3) that the 


trial judge was in error as to the measure of damages. The 
judgment was reversed on the ground that there had been an 
error in determining the measure of damages. The court said: * 


“Upon the foregoing state of facts a comparatively narrow issue 
was presented. The burden devolved upon the plaintiff to establish 
what, if any, damages he sustained by reason of the unwarranted 
action of the defendant in dishonoring the draft upon the letter of 
credit, and to that end plaintiff was required to prove that he was 
ready, able, and willing to perform his contract with the buyer. .. . 

“The appellant argues that a letter of credit is an instrument in 
the nature of an option, which must be accepted by the performance 
of certain acts in accordance with its terms before a liability is fast- 
ened upon the issuer of the letter. But, assuming that this is a 
correct statement of the law, as applicable to certain kinds of letters 
of credit, the fact is that the letter under review was issued upon a 
valuable consideration and was declared to be irrevocable. The letter 





20 200 App. Div. 557, 193 N. Y. Supp. 868 (1922). 
21 201 App. Div. 515, 518, 521, 194 N. Y. Supp. 582, 585, 587 (1922). 
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of credit upon which this action is based was a complete and inde- 
pendent contract between the plaintiff shipper and the defendant 
bank which it issued based upon a valuable consideration.” 


The case of Williams Ice Cream Company v. Chase National 
Bank neatly brings out the relation of the parties. A sales 
contract provided for an irrevocable letter of credit which was 
‘procured by B. The letter of credit required a bill of lading 
to B’s order. Instead, S got the bank to agree, without B’s 
knowledge, to take an order bill indorsed in blank. B served 
the bank and S with a preliminary restraining order. Finally 
the order was vacated, the draft paid, and the sugar received 
by B. Later there was an application by the bank to collect 
on the injunction bond. The motion was denied on the ground 
that the letter of credit had not been complied with. The court 
said: ** 


“Tt has been held that a letter of credit is a contract complete in 
itself. It does not follow, however, from such statement, that a letter 
obtained, as here, by the plaintiff pursuant to a contract requiring 
it to procure the same can be amended, modified, or changed without 
its consent. The original letter when once accepted becomes part of 
the contract of sale, and its terms are read into the sale agreement. 
Lamborn v. Lake Shore Banking & Trust Co., 196 App. Div. 504, 
188 N. Y. Supp. 162, affirmed 231 N. Y. 616, 132 N. E. g11, is 
controlling. . . . In fact the bank has no authorization to pay at all, 
unless the seller complies with the provisions of the agreement. This 
rule is emphasized in such cases as Rosenberg Bros. & Co. v. F. S. 
Buffum Co., Inc., 199 App. Div. 482, t91 N. Y. Supp. 788, and 
Pottash v. Cleveland-Akron Bag Co., 197 App. Div. 763, 189 N. Y. 
Supp. 375. I therefore find that there was a disregard of the require- 
ments of the letter of credit; that the payment of the draft was in 
violation of its terms, and constituted a breach by the defendants of 
the contract, all of which would have entitled the plaintiff to an 
injunction against their payment at the time of the commencement 
of the suit.” 


Several recent cases have adopted this analysis.2* The tend- 
ency, apart from a possible adverse effect of the Massachusetts 





22 120 Misc. 301, 306, 199 N. Y. Supp. 314, 318 (1023). 
23 See, for example, International Banking Corp. v. Irving National Bank, 
supra, note 3; Brown v. Rosenstein Co., supra, note 3. 
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decision, is clearly in this direction. Indeed, one case goes so 
far as to apply it apparently to the promise made by the issuing 
bank to a prospective purchaser of drafts to be drawn by the 
seller-beneficiary, which is generally regarded as an offer. 
This case is of interest further because of language which shows 
an attitude toward defenses which an issuing bank might seek 
to set up against the beneficiary, very similar to the treatment 
of defenses to a negotiable instrument. 

In Border National Bank of Eagle Pass, Texas v. American 
National Bank of San Francisco, B in El Paso had wired S 
in San Francisco for an offer of sugar. S replied requiring an 
irrevocable letter of credit from B’s bank to the American 
National Bank. The offer was accepted and the Border Bank 
sent the following telegram: “‘ We guarantee irrevocably pay- 
ment for account [of the buyer] covering purchase 200 long 
tons Orient white granulated sugar’ [from the seller] f.o.b. 
Frisco twenty-two cents pound duty paid San Francisco public 
weigher’s certificates of weights July, August, September ship- 
ment drawing on us with railroad bills, lading and/or warehouse 
receipts attached.” S then entered into a contract with Z to 
get the sugar, giving Z a letter of credit from the American 
National Bank which issued it, relying on the letter which they 
had from the Border bank. Subsequently B cancelled the con- 
tract with S and the Border bank cancelled the letter of credit. 
But both S and the American bank insisted on performance. 
Sugar was shipped in September to S from Z and the American 
bank paid its letter of credit obligation. Then S drew a draft on 
the Border bank, attached the documents, and indorsed to the 
American bank which presented them to the defendant. Pay- 
ment was refused. The sugar was sold at auction. The de- 
fendant’s offer to show that B had no funds, assets, or security 
on deposit with it was excluded, and a verdict was directed for 
the plaintiff for the difference between the auction price and 
the amount it had paid on its letter of credit. The court, after 
holding that the obligation was not a guaranty, although that 
word was used by the parties, said: * 


“Here the obligation is for a definite amount which is readily 
ascertainable and is not dependent upon a debt to be incurred in 





24 282 Fed. 73, 79 (sth Circ., 1922). 





RIGHT OF THE BENEFICIARY 337 


the future. There was no evidence or offer to prove that plaintiff 
knew, or had any reason to suspect, that defendant made its promise 
without first requiring security, and without consideration. . . . 

“A letter of credit is not required to be in any particular form. 
Even a formal letter of credit rarely, if ever, discloses on its face that 
the bank issuing it is secured. A bank is liable on its certified check 
to one who takes it upon the faith of its certification, though the 
drawer has nothing to his credit in the bank. . . . Likewise the 
acceptance of a draft ‘affords a presumption of funds of the drawer 
in the hands of the acceptor.’ . . . And a promise to accept a draft 
is equivalent to an acceptance of it. . . . There is no difference in 
principle between defendant’s promise and the everyday acceptance 
of, or agreement to accept, a draft. The presumption that a bank 
will require security arises in the one case as well as in the other; 
and that presumption is conclusive in favor of an innocent party, 
who changes his position in reliance upon it.” 7° 


It may be noted therefore, as a result of cases decided re- 
cently, that there is a tendency to analyze a letter of credit 
transaction in order to obtain the correct basis of fact for the 
application of legal principles thereto; and that two definite 
views have developed in respect to the legal explanation of the 
Case IV transaction in so far as it relates to the right of the bene- 
ficiary. The Massachusetts court has declared in favor of the 
offer theory. Other courts, notably those of New York, have con- 
sistently followed the view that the letter of credit is a promise 
from the bank to the beneficiary-seller, supported by consider- 
ation in the form of the promise from the buyer to the bank. 
“This view of the matter seems likely to prevail.” *° 


William E. McCurdy. 


Harvarp Law ScHOOL. 





25 Cf. Moro Supply Co. v. Griffs-Newbern Co., 142 Ark. 231, 218 
S. W. 370 (1920), where fraud on the part of the buyer was held no defense 
to an action by an innocent seller. The court, however, apparently proceeds 
on the offer theory. 

26 WILLISTON, SALES, 2 ed., § 469e. 
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JUDICIAL SELF-LIMITATION 


A CASE is reported in the Talmud involving a suit against 
King Alexander Jannaeus. It appeared that one of his slaves 
had injured another’s property, and the king was summoned 
before the high court of seventy-one judges to testify in the cause. 
In accordance with the ancient rules of that court, the chief 
justice, Simeon B. Shatach, commanded the king to “rise in 
‘order that you may be interrogated with reference to this matter.” 
But the king haughtily answered, “It is not to thee that I give 
ear, but only to thy brethren, the judges of this court.” The 
chief justice looked to the right of him and the judges bowed 
their heads. He looked to the left of him and the judges bowed 
their heads. The chief justice was beside himself at this conduct 
and he uttered a mighty oath. “And,” says the reporter, “ the 
Angel Gabriel appeared and smote them all dead.” On that 
day it was declared that a king “shall neither judge nor be 
judged.” * 

Some fifteen centuries later, in a country far away from the 
scene just described, in England, the Duke of York brought suit: 
to have himself declared the rightful heir to the throne. The 
judges considered the matter and decided that they “durst not 
enter into eny communication thereof, for it perteyned to the 
Lordes of the Kyngs blode.” * 

These two cases, chosen as they are from scenes so far distant 
both in time and place, illustrate quite well the subject of this 
paper. It may perhaps not be amiss to add a third case from a 
still different time and place. 

This is a case decided in the year 1297 by the synod of which 
R. Meir b. Baruch of Rothenburg was the head.* It appeared 
that the defendant was being sued for damages caused to his 
neighbor, the plaintiff, by virtue of the fact that he, the defend- 
ant, had informed against him, falsely, to the government. The 





1 Tractatus Sanhedrin, 10a. 
2 The Duke of York’s Claim to the Crown, 5 Rotuli Par. 375, WAMBAUGH, 
Cases on ConstiTuTIonAL Law, 1, 3 (1460). 

3 Responsum R. Meir ben Baruch, Prague ed., 994. 
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defendant pleaded a Takkanah (law) which excused any one 
from paying damages when he acted in a fit of passion, and 
further pleaded that he had acted in a fit of passion because of 
certain injuries done him by the plaintiff. The judge ruled that 
such a Takkanah would ordinarily be of no avail, but that, in 
matters respecting money relations with the government, political 
questions were involved which had best be left to the decision 
of the legislative organs of the community. The Takkanah 
would therefore be controlling. 

We are tempted to generalize from these instances, but we 
dare not. We only offer as working hypotheses what we hope 
to prove in the following pages, namely, that when a tribunal ap- 
proaches a question, where on one horn of the dilemma is the 
trained moral sentiment of the judge, and on the other the “ hy- 
persensitive nerve of public opinion,” it will “ shy off ” and throw 
the burden of the decision on other shoulders. We hope to show 
that this is, on the whole, a wholesome instinct among judges. 
We also expect to trace the development of the tendency in the 
history of English law to mark out its boundaries in American 
constitutional law. 

From what has been said it will appear that the origin of our 
doctrine is far to seek. But in the English legal history it shows 
a steady development from the date of the decision of The Duke 
of York’s Claim to the Crown in 1460. We encounter it again 
in a series of cases involving the Isle of Man. In 1548 the widow 
of the Earl of Derby sued to have her dower rights in the Isle 
of Man set aside.* Justices Brudenell, Brooke and Fitzherbert, 
and all the King’s Council refused to entertain jurisdiction of 
the claim on the ground that the Isle of Man was an “old 
realm” and therefore not within the jurisdiction of the court. 
The same Isle of Man was the subject matter of a dispute re- 
ported by Coke.° Here again the issue was as to the inheritance 
of the Isle of Man and the court refused to entertain jurisdiction, 
citing the previous case. 

Again, in 1750, the court was called upon to decide between 
the conflicting boundary claims of Lord Baltimore and Penn 
in connection with their holdings in America. The court de- 


a 





4 Keilwey, 202. 
5 Coxe, FourtH Iwnsr., 284. 
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cided the matter was not justiciable in a court of law but was a 
proper matter for parliamentary action.° The case, however, 
which carried the doctrine farthest was Nabob of the Carnatic 
v. East India Company.’ In that case, the East India Company 
was being sued for a breach of contract with the Nabob. The 
court held that the East India Company, in making contracts 
with potentates, was acting as delegate of the sovereign power 
of England, and that therefore the matter could not be decided 
by a court of law. Whatever may be thought of the wisdom of 
this decision, there is no doubt that it established the formula 
in English law that courts will not interfere with so-called politi- 
cal questions. The case was decided in 1793 and that date is 
usually given by the courts as the genesis of this proposition. 

The Nabob of the Carnatic case is cited with approval in the 
case of Buron v. Denman, decided in 1848.° It appeared there 
that the defendant, a naval officer, had been stationed on the 
coast of Africa to suppress the slave trade. He had been re- 
quested by the Governor of Sierre Leone to attack the Gallinas 
and release two English citizens held as slaves. He proceeded 
to comply with the request, and in doing so committed the acts 
of trespass herein complained of. It also appeared that the 
Secretary of State for Foreign Affairs later ratified his acts. The 
court held that the ratification was equivalent to a command 
and that the matter was therefore not within the purview 
of the courts. A series of authorities then follows which estab- 
lishes, without definite boundaries, the doctrine that courts will 
not interfere with matters which are primarily for the political 
department. In 1905, the case of West Rand Central Gold 
Mining Company, Ltd. v. The King® was decided. It involved 
a petition of right against the Crown, claiming damages for prop- 
erty confiscated by the South African Republic during the war 
between England and the Republic. The petition proceeded on 
the theory that the Crown assumed the obligations of the Repub- 
lic by the act of annexation. The court refused to review the 
matter, and said as follows: 





6 Penn v. Lord Baltimore, 1 Ves. 444 (1750). 
7 1 Ves. Jr. 370 (1791), 2 Ves. Jr. 56 (1793). 
8 [1848] 2 Ex. 167. 

® [1905] 2 K. B. 3or. 
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“Upon this part of the case there is a series of authorities from 
1793 down to the present time holding that matters which fall prop- 
erly to be determined by the Crown by treaty or as an act of State 
are not subject to the jurisdiction of the municipal Courts, and that 
rights supposed to be acquired thereunder cannot be enforced by such 
Courts. It is quite unnecessary to refer in detail to them all. They 
extend from Nabob of the Carnatic v. East India Co. down to Cook v. 
Sprigg. As a great deal of argument was addressed to us upon the 
latter case, we think it right to say that, although it was contended 
that the actual decision was not in harmony with the views of the 
American Courts upon analogous matters, no authority was cited, or, 
as far as we know, exists, which throws any doubt upon that part of 
the judgment which is in the following words: ‘ The taking possession 
by Her Majesty, whether by cession or by any other means by which 
sovereignty can be acquired, was an act of State and treating Sigcau 
as an independent Sovereign, which the appellants are compelled to 
do in deriving title from him. It is a well-established principle of 
law that the transactions of independent States between each other 
are governed by other laws than those which municipal Courts admin- 
ister. It is no answer to say that by the ordinary principles of inter- 
national law, private property is respected by the Sovereign which 
accepts the cession and assumes the duties and legal obligations of the 
former Sovereign with respect to such private property within the 
ceded territory. All that can be properly meant by such a proposition 
is that, according to the well-understood rules of international law, 
a change of Sovereignty by cession ought not to affect private property, 
but no municipal tribunal has authority to enforce such an ob- 
ligation.’ ” 2° 


The court, however, does refer ** to a very interesting case, 
Rustomje v. The Queen. That was a case where the British 
Government had collected certain claims from the Chinese Gov- 
ernment on behalf of certain individuals. It was there held that 
the court could not enforce the claim of the individuals to that 
money in the hands of the Crown. 

The exact limits of judicial action in cases of this type have 
nowhere been laid down; nor is it possible to do so. The notion 
that seems to be behind such cases is the fear of the consequences 
that might ensue were courts to interfere in these matters. 





10 At p. 408. 11 At p. 409. 12; Q. B. D. 487, 2 Q. B. D. 69 (1876). 
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The doctrine thus enunciated by the English courts was in- 
herited in this country, and proclaimed very vigorously in Luther 
v. Borden.** Excitement ran high with reference to that de- 
cision. Webster was of counsel in the case and the issue was 
one which divided the country. The trouble arose out of the so- 
called Dorr’s rebellion. Dorr had been elected governor under a 
government organized by a popular assembly without regard to 
the existing charter government. The existing government was 
being sued for trespass for acts done in pursuance of its declara- 
tion of martial law. An observer describes the situation in these 
words: 





“Thomas W. Dorr, the head of the alleged State Government, the 
valid existence of which was questioned in the case, represented the 
popular cause — the right of the people to change, in its own way, 
its form of government. He had secured the support of a considerable 
part of the Locofoco, or Democratic, Party in States outside of Rhode 
Island; and after the failure of his movement to establish his Gov- 
ernment, and upon his conviction in 1844 and imprisonment for 
treason, he had received the sympathy of the Democratic press. His 
cause, therefore, became distinctly a party issue.” ** 





Such was the situation which confronted the court when the case 
was finally argued before the bar of that tribunal. The judges 
were familiar with the line of historical cases we have cited above 
and in the opinion cited the case of Nabob of the Carnatic v. 
East India Company.”* 

The language of the court in this decision is particularly im- 
portant both because it reveals the ratio decidendi, and because 
of its effect on the later course of decisions. 





“. , . if this court is authorized to enter upon this inquiry as pro- 
posed by the plaintiff, and it should be decided that the charter govern- 
ment had no legal existence during the period of time above mentioned, 
— if it had been annulled by the adoption of the opposing government, 
— then the laws passed by its legislature during the time were nullities; 
its taxes wrongfully collected; its salaries and compensation to its 
officers illegally paid; its public accounts improperly settled; and the 









13 » How. (U.S.) 1 (1849). 
14 2 WarREN, THE SUPREME CourT IN UNITED States History, 460. 
15 Supra, note 7. 
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judgments and sentences of its courts in civil and criminal cases null 
and void, and the officers who carried their decisions into operation 
answerable as trespassers, if not in some cases as criminals, When 
the decision of this court might lead to such results, it becomes its 
duty to examine very carefully its own powers before it undertakes 
jurisdiction.” *° 


Another citation from the case seems worth while before we 
leave it: 


“Under this article of the Constitution [referring to Article Four, 
Section Four, guaranteeing to each state a republican form of gov- 
ernment] it rests with Congress to decide what government is the es- 
tablished one in a State. For as the United States guarantee to each 
State a republican government, Congress must necessarily decide what 
government is established in the State before it can determine whether 
it is republican or not. And when the senators and representatives 
of a State are admitted into the councils of the Union, the authority 
of the government under which they are appointed, as well as its re- 
publican character, is recognized by the proper constitutional author- 
ity. And its decision is binding on every other department of the 
government, and could not be questioned in a judicial tribunal.” *” 


Upon analysis, this opinion reveals the fact that the court 
was impressed by the tremendous consequences that might fol- 
low any attempt to settle the controversy by judicial action. The 
court expressly mentioned the guarantee clause as a non-justi- 
ciable interest. It has been said that the above quotations are 
merely dicta and that the real decision of the court was its adop- 
tion of the decision of the court below.** This argument is 
adduced from the fact that Chief Justice Taney says in his opin- 
ion that the Supreme Court has no jurisdiction to reverse the 
state courts in matters relating to the determination of whether 
or not a state government exists. This does not mean that the 
state courts have jurisdiction to determine such questions. Con- 
ceivably, they might have under certain state constitutions. A 
careful reading of this opinion can leave very little doubt that 





16 At p. 38. 

17 At p. 42. 

18 See CoUNTRYMAN, THE SUPREME COURT AND ITS APPELLATE POWER UNDER 
‘THE CONSTITUTION, 252 et seq. 
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the crux of the decision is the unwillingness of the court to 
enter into the fray. 

We are told that the opinion was popular with partisans of 
both sides. Perhaps there can be no.greater tribute to its inher- 
ent wisdom. 

Luther v. Borden was the first important case in the United 
States to apply the doctrine of judicial non-interference with 
political questions. Beginning with this decision, the idea has 
developed that there are some cases of which the courts are not 
authorized to take jurisdiction. Perhaps the courts have felt 
that, like the legislatures, they, too, have been given a mandate, 
and that it is important that they act within its scope.’® But 
the chaos that exists in the cases with reference to what are and 
what are not political questions defies classification. Even the 
notion that the guarantee by the Federal Government of a re- 
publican form of government to the several states is a political 
question, has not been universally adhered to. 

Not all law is composed of rules like the Rule against Perpetu- 
ities, capable of being definitely applied to every case where it 
is invoked. When law enters the sphere of conduct it ceases 
to apply rules and regulates by standards. Such a standard is 
the provision for due process of law in the Fifth and Fourteenth 
Amendments to the Federal Constitution. And it is as a stand- 
ard that the notion of “ political questions ” must be regarded 
if we are rightly to understand what it signifies. 

The proposition might be stated in this way. ‘There are 
certain cases which are completely without the sphere of judi- 
cial interference. They are called, for historical reasons, “ polit- 
ical questions.”” What are these political questions? To what 
matters does the term apply? It applies to all those matters of 
which the court, at a given time, will be of the opinion that it is 
impolitic or inexpedient to take jurisdiction. Sometimes this 
idea of inexpediency will result from the fear of the vastness of 
the consequences that a decision on the merits might entail.”° 
Sometimes it will result from the feeling that the court is in- 
competent to deal with the particular type of question involved.” 





19 See Coxe, JupiciaL Power AND UNCONSTITUTIONAL LEGISLATION, 118-121. 
20 See infra, at p. 346 et seq. 21 See infra, at p. 352 et seq. 
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Sometimes it will be induced by the feeling that the matter is 
“too high ” for the courts.” But always there will be a weigh- 
ing of considerations in the scale of political wisdom. 

As a matter of fact what we have here is the rise to prominence 
of a new interest in the considerations of the court. The public 
interest in effective legal action is of the utmost importance not 
only in constitutional law but in other spheres of law as well. It 
might be compared to the rules that often obtain in clubs where 
the desire for harmony leads to the proscription of discussions 
of politics and religion. Of course, these rules do not actually 
proscribe these subjects, but only those phases of them which are 
particularly contentious. So too, the courts in this country, 
in the interest of effective legal action, or because of the public 
interest in success, as it might be called, are led inevitably to 
rule out of their jurisdiction certain questions which are so bit- 
terly contentious as to be, for the moment, incapable of solution. 

The historical atmosphere which surrounds this policy of the 
courts is responsible for its name and for one or two of the cate- 
gories to which it is being applied. But history alone is insuffi- 
cient to explain the entire process of judicial self-limitation. It 
always remains a problem of the application of a standard to 
a given state of affairs. 

It might be well to notice that, although the effect of the de- 
cisions is believed to be as above described, nevertheless, it is 
doubtful if our courts have ever appreciated the full measure of 
the possibilities of this standard. Much of the so-called uncon- 
stitutional social legislation, dealing with industrial policies 
of the various states and of the nation, might have been dealt 
with from this point of view. 

The distortion, in the process of interpretation, of the Four- 
teenth Amendment and similar state provisions leads one to the 
opinion that courts are not always well equipped for the handling 
of standards. But human conduct cannot be regulated by hard 
and fast rules. The resort to legal standards in such cases has 
always proved inevitable. The duty of the courts, as we see 
it, is to understand the standard in question and the problem 





22 By this is meant the judicial pronouncement that the courts will not 
review the motives of the legislature. 
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that it is designed to meet, and then to apply it judiciously, as 
reason may dictate.” 

Three categories have been suggested above with which the 
definition of the sphere of the application of the standard of 
“ political questions ” may be attempted by the courts.** The 
first of these arises when the court fears that a decision on the 
merits of the case might involve consequences so vast that the 
part of judicial wisdom requires non-interference by the courts. 
Luther v. Borden is an excellent illustration of this type of case. 
It has already been seen that the country was extremely wrought 
up about Dorr’s rebellion. Any attempt on behalf of the court 
to enter into the fray could only have resulted in untold 
dangers at that moment. 

It seems to be very well settled that Article 4, Section 4, of 
the Constitution of the United States, which guarantees to every 
state a republican form of government, is not a provision of the 
Constitution which it is the province of the courts to enforce. 
Having been asserted in Luther v. Borden, this proposition was 
again proclaimed in the case of Pacific States Telephone Com- 
pany v. Oregon.”® In that case, it was claimed that the adop- 
tion of the Initiative and Referendum in the state of Oregon 
deprived that state of a republican form of government. The 
court felt that Luther v. Borden had determined that this was 
a question properly left to the legislative branch of the govern- 
ment. But it is obvious that Chief Justice White was much im- 
pressed by the vastness of the consequences which might follow 
any attempt to decide the case on its merits. He said: 


“In view of the importance of the subject, the apparent misappre- 
hension on one side and the seeming misconception on the other sug- 
gested by the argument as to the full significance of the previous 
doctrine, we do not content ourselves with a mere citation of the 
cases, but state more at length than we otherwise would the issues 
and the doctrine expounded in the leading and absolutely controlling 
case — Luther v. Borden.” *° 





23 See Roscoe Pound, “ The Administrative Application of Legal Standards,” 
to1g Rep. or Am. Bar Ass. 445. 

24 Supra, at p. 344. 

25 223 U. S. 118 (1912). For a more recent pronouncement, see Mountain 
Timber Co. v. State of Washington, 243 U. S. 219 (1917). 26 At p: 143. 
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_It is interesting to note that among the passages from Luther 
v. Borden which he selected to cite is the passage cited above ** 
where attention is called to the fact that, if the government of 
a state be decided by the court to be illegal, the results would 
be extremely far-reaching, and that in such a case it behooves 
the court to be very careful about assuming jurisdiction.” 

It will perhaps be the simplest way of getting some notion 
of the extent to which this standard has been applied in judicial 
decision, if we proceed to examine several groups of cases in- 
volving what are denominated “ political questions.” No de- 
tailed classification will be attempted here, and whatever 
groupings are made will be simply arbitrary and for the sake 
of convenience. 


FOREIGN RELATIONS 


Perhaps the only class of cases which courts have unani- 
mously agreed to refrain from interfering with, is that great 
group of matters involving foreign relations of the United States 
with other nations. It is hardly necessary to argue the pro- 
priety of this attitude. A very recent case, Commercial Trust 
Company of New Jersey v. Miller,” decided April 23, 1923, 
brings this proposition out very clearly. In that case the ques- 
tion before the court involved the continuation of the wartime 
powers of the Alien Property Custodian after July 2, 1921, the 
date on which the President approved the joint resolution of 
Congress which declared the state of war between the United 
States and Germany to be at an end. The court, speaking 
through Mr, Justice McKenna, said as follows: 





27 Supra, at p. 342. 

28 There are some courts which are ever ready to “rush in,” and thus we 
find the Missouri Court deciding that the introduction of primogeniture would 
deprive the state of its republican form of government. Gillilan v. Gillilan, 
278 Mo. gg, 212 S. W. 348 (1919). See, with reference to this case, Pounp, 
INTRODUCTION TO THE PHILosopHy oF Law, 50. See also the case of Kadderly 
v. Portland, 44 Ore. 118, 74 Pac. 710, 75 Pac. 222 (1903), where the court took the 
trouble to distinguish Luther v. Borden, and went on to explain that the adoption 
of the Initiative and Referendum is consistent with the guarantee clause. But 
see Mountain Timber Co. v. State of Washington, supra, where the question of 
the Telephone Company case was raised with reference to a state industrial 
insurance law, and the conclusion of that case was reaffirmed. 

3° 2362 U. S. 51. 
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‘“‘ A court cannot estimate the effects of a great war and pronounce 
their termination at a particular moment of time, and that its conse- 
quences are so far swallowed up that legislation addressed to its emer- 
gency had ceased to have purpose or operation with the cessation of 
the conflicts in the field.” *° 


As to that matter Congress is the final arbiter. If it sees fit to 
continue wartime measures to help solve problems yet unfin- 
ished, the courts cannot interfere. 

In like manner the courts have refused to entertain jurisdiction 
of claims against foreign nations. This proposition is generally 
unquestioned when the government sought to be sued in our 
courts is a recognized sovereign.** The case of Oetjen v. Central 
Leather Company® involved a suit against the Carranza gov- 
ernment. It seems that the Carranza government had seized 
goods belonging to an American, and an effort was made to 
collect from it through process in the federal courts. It 
was held that, inasmuch as the Carranza government had been 
recognized as the de facto government of Mexico, it would be 
impossible for the United States courts to entertain jurisdiction 
of the matter. It is readily seen that any attempt on the part 
of our courts to decide questions of this kind might lead to 
international difficulties. The foreign power might feel that 
the decision was unjust and the result of partiality, and, con- 
sequently, might attempt counter measures. It would appear, 
therefore, that it is better to leave the matter of collecting 
debts or enforcing claims against foreign nations on behalf of 
our citizens to the Department of State. 

An interesting case in this connection is the case of Mason 
v. Intercolonial Railway of Canada,** where it was held that 
an action for personal injuries against the Canadian railroad 





30 At p. 57. 

31 See The Schooner Exchange v. McFaddon, 7 Cranch (U. S.) 116 (1812); 
Porto Rico v. Rosaly, 227 U. S. 270 (1913); Oetjen v. Central Leather Co., 
246 U. S. 297 (1918); American Banana Co. v. United Fruit Co., 160 Fed. 
184 (S. D. N. Y., 1908), aff'd in 166 Fed. 261 (2nd Circ., 1908), 213 U. S. 
347 (1909); Ricaud v. American Metal Co., 246 U. S. 304 (10918). For the 
English rule, see Vavasseur v. Krupp, L. R. 9 Ch. Div. 351 (1878). 

32 Supra, note 31. 

33 197 Mass. 340, 83 N. E. 876 (1908). 
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could not be brought in our courts, since the railroad was the 
property of the King of England. 

But although recognized sovereigns cannot be sued in our 
courts, it might be well to ask how are unrecognized, de facto 
governments to be treated. It has long been settled that 
whether or not a group should be recognized as a belligerent,®* 
or as a de facto government,** or as a sovereign power * are 
matters for the political department of the government to settle. 
But mere recognition does not create or destroy de facto gov- 
ernments. Recognition simply determines the position of the 
recognized power in the general family of nations. Whether or 
not a power is de facto is a question of fact, and is to be 
determined as such. If it is, in fact, exercising sovereign powers, 
it is a de facto government. Shall the courts entertain juris- 
diction of such an unrecognized de facto government? The 
recent case of Wulfsohn v. Russian Soviet Socialist Federated 
Republic *" answers the question in the negative. It would ap- 
pear, superficially, that this is equivalent to judicial recognition 
of the Russian Government, inasmuch as the immunities of a 
recognized sovereign power appear to be extended to it. But 
this is not the case. It is simply an application of the general 
proposition that the business of collecting money from foreign 
powers is that of the State Department and not of the courts. 
In the case cited, it will readily appear that disastrous conse- 
quences might ensue were the court to attempt to decide the 
case on the merits. The Russian Government might be under 
the impression that it was denied justice and might attempt to 
retaliate by seizing Americans as hostages, or in other ways. 
We cite from the opinion: 


“Tn either case [that is, whether the foreign government be recog- 
nized or not] the hands of the state department would be tied. Un- 
willingly it would find itself involved in disputes it might think un- 





384 The Hornet, 2 Abb. 35, Fed. Cas. No. 6,705 (D. N. C., 1870); 
The Ambrose Light, 25 Fed. 408 (S. D. N. Y., 1885); United States v. Palmer, 
3 Wheat. (U. S.) 610 (1818). 

85 United States v. Trumbull, 48 Fed. 99 (S. D. Cal., 1891). 

86 Jones v. United States, 137 U. S. 202 (1890); Kennet v. Chambers, 14 
How. (U. S.) 38 (1852). 

87 234 N. Y. 372, 138 N. E. 24 (1923). 
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wise. Such is not the proper method of redress, if a citizen of the 
United States is wronged. The question is a political one, not con- 
fided to the courts, but to another department of government. When- 
ever an act done by a sovereign in his sovereign character is questioned, 
it becomes a matter of negotiations, or reprisals, or of war.” ** 


There is, however, authority for the proposition that if a 
foreign power brings suit in this country against one of our 
citizens, any set-off or counterclaim that the defendant might 
have will be allowed. The sovereign is said to have waived his 
immunity.*® At any rate, this is certain to the extent of per- 
mitting the defendant to interplead another party.*° 

Another case which might be included in this group, and 
which also involved the Russian Government, was a case in 
admiralty, The Rogdai.** 

In that case it appeared that a vessel owned by the Russian 
Government had been used by the United States during the 
war. At the conclusion of the war, the United States Govern- 
ment turned the vessel over to Boris Bakhmeteff, the 
duly recognized Ambassador from the recognized Russian 
Government. 

A libel was filed by the Soviet Republic and Ludwig C. A. K. 
Martens, claiming that the ship was the property of the Soviet 
Government, as the de facto government of Russia. Boris 
Bakhmeteff put in a claim on behalf of his government, based 
on its recognition by the United States. The court, in an inter- 
esting opinion, pointed out that it was conceded by all parties 
concerned that the property belonged to Russia. 


“Tt follows that the issue is reduced to the simple question whether 
the Russian nation is represented by Ludwig C. A. K. Martens and 


the organization back of him, or by Boris Bakhmeteff and the group 
for which he speaks.” *? 





88 234 N. Y. 372, 376, 138 N. E. 24, 26 (1923). 
88 Rowan v. Sharp’s Rifle Mfg. Co., 29 Conn. 282 (1860); French Rep. v. 
Inland Navigation Co., 263 Fed. 410 (E. D. Mo., 1920). See, contra, Rep. 
of France v. Pittsburgh Steel Export Co., 112 Misc. 688, 184 N. Y. Supp. 
280 (1920). 

40 Kingdom of Roumania v. Guaranty Trust Co. of N. Y., 244 Fed. 195 (S. 
D. N. Y., 1917). 

41 278 Fed. 294 (N. D. Cal., 1920). 42 At p. 206. 
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With this simple question the court was unwilling to tamper. 
Perhaps it is the psychological habit of belittling the next man’s 
job that led the court to characterize the question as simple, 
while holding that the “question at issue is one of state; it 
involves international relations, and is primarily for the State 
Department.” 

Not immediately connected with our foreign relations, 
but closely akin to it, is the decision in the case of 
Cherokee Nation v. State of Georgia.** In that case, the 
Indian tribe had organized itself into a veritable government and 
had been living on its own territory by virtue of a treaty with 
the Federal Government. The state of Georgia felt that it was 
the business of the United States to secure to that state com- 
plete control over its own territory without any interference 
from the Indian tribe. In defiance of the treaty between the 
United States and the Indians, Georgia passed laws dividing 
the territory of the Indians into districts and subjecting them 
to the complete jurisdiction of the state. The Indian tribe now 
sought to enjoin the enforcement of these laws and to compel 
obedience to the terms of the treaty. Before the case came to 
be argued before the bar of the Supreme Court, another case 
had reached that tribunal involving the state of Georgia and 
the same Indian tribe.** It seems that an Indian, by the name 
of Tassel, had been convicted of murder for killing another 
Indian, and a writ of error had been obtained from the Supreme 
Court on behalf of Tassel. To this writ of error the state of 
Georgia refused to pay any heed, and proceeded with the exe- 
cution of sentence against Tassel. It was in the midst of the 
commotion aroused by this incident that the case of Cherokee 
Nation v. State of Georgia was argued. The question agitated 
the entire country. The moral sentiment of the North and 
the East was all on the side of the Indians. Chief Justice 
Marshall is reported to have said that “if Courts were per- 
mitted to indulge their sympathies, a case better calculated 
to excite them can scarcely be imagined.” *° 

The legislature of the state of Georgia, which had paid no 





43 5 Pet. (U. S.) 1 (1831). 
44 See 2 WARREN, Op. cit., 192-193. 
45 See 2 ibid.. 208-209. 
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attention to the writ of error, enjoined the Governor and every 
officer of the state from disregarding any mandate that might 
issue to the state from the Supreme Court.** 

The court, under these circumstances, declined to take the 
jurisdiction of the case. It must be remembered that the de- 
fendant was not even represented in court, for the state of 
Georgia did not file an answer, nor did it appear or contest 
the action. It seemed to have determined to refuse to comply 
with any order of the court.*’ 

In its opinion the court said: 


“Tf it be true that wrongs have been inflicted, and that still greater 
are to be apprehended, this is not the tribunal which can redress the 
past or prevent the future.” * 


In sharp contrast with this case stands the Dred Scott de- 
cision.*® There we have a court, itself torn by partisan quarrels, 
entering into the fray and assuming jurisdiction over a matter 
not even before it, and the evil consequences that followed 
are known to every schoolboy.” 


ADMINISTRATIVE AND LEGISLATIVE PROBLEMS 


An extremely interesting group of cases which show the value 
and the wisdom of the judicial proscription of contentious 





46 See 2 ibid. 193. 

47 See 2 ibid. 205. 

48 At p. 20. 

49 Scott v. Sandford, 19 How. (U. S.) 303 (1856). 

50 See 3 WARREN, Op. cit., 25-41. 

A problem closely related to foreign relations involves the matter of the 
extent of the jurisdiction of the United States. As to that, see In re Cooper, 
143 U. S. 472 (1892). In that case the court refused to discuss the merits 
of a case involving the question as to whether or not the jurisdiction of the 
United States extended over Behring Sea. See also Foster v. Nielson, 2 Pet. 
(U. S.) 253 (1829), where the court refused to pass on the question of whether 
or not certain territories had been included in the Louisiana Purchase. See 
also The Kodiak, 53 Fed. 126 (D. Alaska, 1892), involving jurisdictional ques- 
tions over the waters of Alaska. In Wilson v. Shaw, 204 U. S. 24 (1906), the 
plaintiff sought to restrain the Secretary of the Treasury from proceeding to 
pay out money for the construction of the Panama Canal, on the ground that 
title to the Zone had been obtained improperly. The court held that the action 
of Congress and the Executive had precluded it from taking jurisdiction of 
the issues. See also Williams v. Suffolk Ins. Co., 13 Pet. (U. S.) 415 (1839). 
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questions, was argued at the bar of the Supreme Court soon 
after the Civil War. These cases came up in the effort of the 
southern states to have the Reconstruction Acts declared un- 
constitutional. The cases are Mississippi v. Johnson® and 
Georgia v. Stanton. In both the court held that the matter 
was primarily for the political department of the government. 
The court refused to enjoin either the President or Secretary 
from carrying into effect the command of Congress. It is diffi- 
cult for us to understand at this time the agitation that these 
questions aroused throughout the country. The following quo- 
tation from a contemporary observer will tend to show the 
wisdom of these decisions: 


“ Undoubtedly, it is no light matter that the highest Court in the 
land should thus disclaim the power of inquiring into the constitu- 
tionality of an Act of Congress destroying the governments of ten 
states. . . . Purely political controversies are, of all things, the least 
amenable to the jurisdiction of a Court. The origin and existence of a 
State, the existence and justice of a war, or the validity of a revolu- 
tionary change in the form of government, are all of them questions 
which no nation ever allowed Courts to determine. . . , The imme- 
diate results of the decision just rendered by the Court are unquali- 
fiedly beneficial. Even if the suit had been merely entertained without 
a decision upon the merits, the effect upog the South must have been 
injurious, while it is difficult to estimate the mischief that might have 
been wrought by the entire success of the complainant. . . . We think 
that every intelligent Southerner — certainly every shrewd lawyer or 
politician — feels relieved by the decision. Certainly, it is a cause 
for congratulation among all friends of regulated liberty.” ** 


These reconstruction cases stand for the proposition that the 
courts will not interfere with the discretionary duties of public 
officers. -~Undoubtedly, this is well-settled law, and has been 
so announced by many tribunals very often. 

The famous case of Marbury v. Madison™ is the judicial 
starting point of our law for this proposition. Although, to 





51 4 Wall. (U. S.) 475 (1866). 

526 Wall. (U. S.) 50 (1867). 

53 Cited from The Nation, in 3 WarREN, op. cit., 184. Italics in text are 
ours. 


54 y Cranch (U. S.) 137 (1803). 
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the modern bar, the decision in that case simply connotes the 
power of the court to declare acts of Congress unconstitutional, 
there is hardly any doubt that to contemporary opinion it meant 
something quite different. Uppermost in the discussion of the 
day was judicial encroachment upon executive functions and 
consequently the dicta in the case were more talked about than 
the actual decision.” 

Although the courts should usually be cautious about discuss- 
ing matters not actually before them,” it is nevertheless certain 
that the clearness and lucidity with which Chief Justice Mar- 
shall laid down the proposition of judicial non-interference with 
executive action, when such action involves the use of discretion, 
has been serving the courts ever since. 

Thus in Comm’r of Patents v. Whiteley,’ an effort was made 
to mandamus the Commissioner of Patents to reéxamine an 
application for reissue after he had once decided against it. 
The court said, quoting from the case of Decatur v. Paulding: * 


“The court could not entertain an appeal from the decision of 
one of the secretaries, nor reverse his judgment in any case where 
the law authorizes him to exercise discretion or judgment; nor can it 
by mandamus act directly upon the officer, and guide or control his 
judgment or discretion in the matters committed to his care in the 
ordinary discharge of his official duties. . . . The interference of the 
court with the performance of the ordinary duties of the executive 
department of the government would be productive of nothing but 
mischief, and we are quite satisfied that such a power was never 
given to them.” °° 


A few interesting cases involving the discretionary powers of 
the United States land office are also in point. In the case of 
Ness v. Fisher, the court refused to review the finding of the 
Secretary of the Interior that applications for the purchase of 
timber lands must be in a certain prescribed form and subject 
to certain definite prerequisites. 





55 See 1 WARREN, Op. cit., 231, 232. 

56 Jefferson’s criticism of the case was that it went out of its way to decide 
matters not before it. See 1 WARREN, Op. cit., 244, 245. 

57 4 Wall. (U. S.) 522 (1866). 59 Supra, note 57, at p. 534. 

58 14 Pet. (U. S.) 407 (1840). 60 223 U. S. 683 (1911). 













JUDICIAL SELF-LIMITATION 355 


So in the case of Riverside Oil Co. v. Hitchcock,” the court 
refused to take jurisdiction of a bill seeking to compel the 
Secretary of the Interior to vacate a former order of his and 
to issue an order giving a patent of land to the claimant. 

Speaking of the Secretary’s decision, the court said: 


“Whether he decide right or wrong, is not the question. Having 
jurisdiction to decide at all, he had necessarily jurisdiction, and 
it was his duty to decide as he thought the law was, and the courts 
have no power whatever under those circumstances to review his 
determination by mandamus or injunction. The court has no general 
supervisory powers over the Land Department, by which to control 
their decisions upon questions within their jurisdiction. . . . The writ 
[mandamus| never can be used as a substitute for a writ of error. 
Nor does the fact that no writ of error will lie in such a case as this, 
by which to review the judgment of the Secretary, furnish any founda- 
tion for the claim that mandamus may therefore be awarded. The 
responsibility as well as the power rests with the Secretary, uncon- 
trolled by the courts.” ° 


Branaman v. Harrison * involves an effort to review an order 
of the Postmaster-General. This order was issued by the Post- 
master-General directing the postal authorities to refuse to pay 
out money orders addressed to the claimant, and to return to 
the senders all mail addressed to him or to the Branaman 
Company. The court held that the order was not reviewable 
in the courts, it being a matter primarily left to the discretion 
of the Post Office Department. The opinion in this case is 
extremely interesting, for the court reviews a great many perti- 
nent decisions. 

' These illustrations have been selected almost at random from 
among the many cases dealing with these matters. Clearly 
they point to a tendency on the part of the courts to keep a 
judicial “ hands off” in connection with executive and adminis- 
trative functions. These cases seem to us to be determined by 
the same causes that are daily increasing the number and the 
scope of action of administrative bodies. In other words, the 
courts realized that certain types of problems demanded the 





61 t90 U. S. 316 (1903). 
62 At p. 324. 
68 189 Fed. 461 (W. D. Mo., rorr). 
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kind of experience, the kind of outlook, and the kind of speedy 
handling that they were unable to furnish. 

An interesting problem was raised, as far back as 1454, in 
the since famous Pylkington’s Case. The judges sitting in 
the Exchequer Chamber were asked to declare invalid an act 
of Parliament because it had been passed without the proper 
formalities.°° No decision was reached in that case. But the 
problem has vexed our courts for many years, Until the de- 
cision in Field v, Clark®™ in 1892, the current opinion was 
inclined in the direction of permitting the use of the legislative 
journals to impeach the certification of the Secretary of State 
that an act had been properly passed. But in Field v. Clark, 
it was established that when the Speaker of the House of 
Representatives and the President of the Senate have certified 
that a bill has been passed, and the bill has thereafter been 
signed by the President and delivered by him to the Secretary 
to be deposited in the archives, the question of its proper 
passage can no longer be raised. This decision definitely turned 
the current of authority. 

Dean Wigmore in his treatise on evidence ® discusses this 
question at great length and points out the considerations in- 
volved. Although it has been said that Professor Wigmore re- 
gards this merely as a question of evidence, it seems to us that 
a careful reading of the section does not support the conten- 





64 See also Gaines v. Thompson, 7 Wall. (U. S.) 347 (1868). Here the 
Commissioner was ordered by the Secretary of the Interior to cancel a land 
entry. The court refused to entertain jurisdiction of an appeal to enjoin the 
cancellation. See also Keim v. United States, 177 U. S. 290 (1899), where the 
court refused to interfere on behalf of a clerk in the office of the Secretary 
of the Interior, who had been discharged without cause. See also Ex parte 
Nennen, 13 Pet. (U. S.) 230 (1839); Taylor v. Kercheval, 82 Fed. 497 (D. 
Ind., 1897); Anthony v. Burrow, 129 Fed. 783 (D. Kan., 1904); State Pub- 
lishing Co. v. Smith, 23 Mont. 44, 57 Pac. 449 (1899); Robb v. Stone, 120 
Mo. 428, 25 S. W. 376 (1894); State v. Dunbar, 48 Ore. 109, 95 Pac. 337 
(1906). In State of Louisiana v. McAdoo, 234 U. S. 627 (1914), the court 
declared that the decision of the Secretary of the Treasury as to the rate 
of duty on Cuban sugar under the Tariff Act was binding on the courts. 

65 Y, B. 33 Hen. VI, 17, pl. 8. 

66 See William H. Lloyd, “ Pylkington’s Case and its Successors,” 69 U. oF 
Pa. L. Rev. 20. 

87 143 U. S. 640. 

68 See 2 WicmorE, EVIDENCE, 2 ed.,.§ 1350. 
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tion.” Professor Wigmore points out that there is no reason 
for trusting more to the reliability of the enrollment than to 
that of the journal. The one might be falsified as often and 
as easily as the other. 


“As Dean Wigmore puts it succinctly, the court will be going as 
far wrong in repudiating an act based on proper votes falsified in 
the journal as it will be in upholding an act based on improper votes 
falsified in the enrollment.” *° 


It seems better to us to include these cases among those in 
which it has seemed to the court impolitic to go beyond the 
enrollment. It is very obvious that, should the courts once admit 
the journal as evidence with which to contradict the enrollment, 
they are embarking on a journey fraught with great danger. 
As Mr. Justice Markham in Pylkington’s Case put it, “ Vera- 
ment C est perylous chose.” “* It would involve the introduction 
of the legislative journal into judicial proceedings, which is 
itself an undesirable matter. It would also involve the possibil- 
ity of every act of every legislature’s being questioned in the 
courts for having been passed without a quorum, without the 
necessary readings, without the necessary formalities, and so 
on, to the great vexation of our already overcrowded courts. 

The weight of authority is today overwhelmingly in favor 
of the proposition that the courts will not go behind the en- 
rolled act *’ in spite of a few decisions to the contrary, which 
hold that the journal of legislative proceedings may be used 
to impeach the certificate of enrollment of the act.” 

These cases illustrate the proposition that the courts have 





69 See William H. Lloyd, supra. 

70 See William H. Lloyd, supra, at p. 32. 

71 Y. B. 33 Hen. VI, 17, 18, pl. 8. 

72 Harwood v. Wentworth, 4 Ariz. 378, 42 Pac. 1025 (1895); Allen v. 
State, 14 Ariz. 458, 130 Pac. 1114 (1913); County of Yolo v. Colgan, 132 
Cal. 265, 64 Pac. 403 (1901); Colbert v, Wheeler, 172 Ind. 578, 89 N. E. 1 
(1909); Gregg v. Erickson, 39 Mont. 280, 102 Pac. 336 (1909); Parshall v. 
The State, 62 Tex. Cr. R. 177, 138 S. W. 759 (1011); Benton County v. Boice, 
140 Ind. 506, 40 N. E. 113 (1894); Lafferty v. Huffman, 99 Ky. 80, 35 S. W. 
123 (1896); Carr v. Coke, 116 N. C. 223, 22 S. E. 16 (1895); Reed v. Jones, 
6 Wash. 452, 34 Pac. 201 (1893). 

73 Union Bank of Richmond v. Comm’rs of Oxford, 119 N. C. 214, 25 S. E. 
966 (1896); State v. Swan, 7 Wyo. 166, 51 Pac. 209 (1897); Ritchie v. Rich- 
ards, 14 Ut. 345, 47 Pac. 670 (1896). 
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found it expedient to refuse to examine the merits of problems 
when the consequences of their decisions might be so vast as to 
be a source of great embarrassment to the legislature or to the 
nation. 

Acting under similar persuasions, the courts have refused 
to entertain jurisdiction of many other problems. In the case 
of Fitzgerald v. The Mayor of Boston™ decided in 1915, the 
problem was raised as to how far the court would go in ex- 
amining into the validity of the apportionment made by the 
Council of the City of Boston in accordance with an act of the 
state legislature directing them to do so.” The court said: 


“ The essential character of the establishment of the municipal sub- 
divisions of cities known as wards, when undertaken either by the 
Legislature itself or through deputies named by it, is political and not 
judicial.” 7° 


Although the authorities seem to be hostile to this case, its 
attitude is not without precedent.’’ In any event, the experience 
of the New York courts with this type of case, where the con- 
stitution has expressly conferred jurisdiction, has not been the 
most pleasant.” 

In the law of municipal corporations we have a further illus- 
tration of the judicial practice here discussed. We may take 
as typical the problem suggested by the case of Comm’rs of 
Laramie County v. Comm’rs of Albany County.” It appears 
in that case that the legislature of the territory of which Laramie 
County was a part passed an act whereby part of the county was 
set off and two other counties created. Nothing was said in the 
act about the payment of the debts which Laramie County had 
incurred. Laramie County, having paid its debts, brought this 
action against the other counties for their proportionate shares, 





74 220 Mass. 503. 

75 3914 Mass. Acts AND RESOLVES, C. 630. 

76 At p. 515. : 

™® Christlieb v. County of Hennepin, 41 Minn. 142, 42 N. W. 930 (1889); 
Moede v. County of Stearns, 43 Minn. 312, 45 N. W. 435 (1890); Hardy v. 
Clough, 64 Minn. 378, 67 N. W. 202 (1896). 

78 Henderson v. Bd. of Supervisors, 147 N. Y. 1, 41 N. E. 563 (1805); 
Sherrill v. O’Brien, 188 N. Y. 185, 81 N. E. 124 (1907); Matter of Reynolds, 
202 N. Y. 430, 96 N. E. 87 (1911). 

79 g2 U.S. 307 (1875). 
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claiming that a great part of its taxable property had been taken 
away and given to the defendant counties. As a matter of a 
priori justice it would seem that the complaint was well founded. 
But certainly there were numerous conceivable difficulties in the 
way. In the first place, it would have required a great deal 
of evidence, concerning which experts undoubtedly would have 
disagreed, to determine the value of the property in each county. 
The court ultimately would have been required to pass its own 
judgment on the matter, taking into account the findings of the 
experts. In the second place, the court might have found itself 
in a quandary as to what was a fair proportion of the debt as 
between Laramie and Albany Counties. Finally, the court might 
have suffered embarrassment in its attempt to enforce the decree, 
when rendered. All of these considerations led the court to what 
seems the wisest conclusion, — that the matter was one for legis- 
lative action alone.*° 


THe Maternity Act DECISIONS 


We have already mentioned the case of Commercial Trust 
Company of New Jersey v. Miller in speaking of the non-inter- 
ference of courts with foreign relations of the United States. 
The Supreme Court at the last term of court decided two cases 
which illustrate very well the facility with which the court has 
been able to use the doctrine herein expounded to serve the 
judicial purposes.** The cases arose out of the attempt to test 
the constitutionality of the Sheppard-Towner Act which appro- 
priated a sum of money to be allotted among the several states 
for the purpose of reducing maternal and infant mortality. The 
allotment for each state was made conditional upon its accept- 
ing the terms of the statute, which, among other things, required 
the state to raise a sum of money for the same purpose. 

Two actions were brought to test the constitutionality of this 





80 See, by way of further example, County of Burleigh v. County of Kidder, 
20 N. D. 27, 125 N. W. 1063 (1910); Sedgwick County v. Bunker, 16 Kan. 
498 (1876); Pulaski County v. County Judge of Saline County, 37 Ark. 339 
(1881); Cheyenne County v. Bent County, 15 Colo. 320 (1890); Pershing 
County v. Sixth Judicial Dist., 43 Nev. 78, 183 Pac. 314 (1919). 

81 Comm. of Mass. v. Mellon and Frothingham v. Mellon,. 262 U. S. 447 
(1923). 
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statute. The first was by the state of Massachusetts, claiming 
that the statute was unconstitutional because it was an in- 
fringement by Congress upon the rights of the state, — a usurpa- 
tion of power by Congress and therefore violative of the Tenth 
Amendment. The second action was a taxpayer’s action claiming 
that the plaintiff was deprived of property without due process 
of law. 

Mr. Justice Sutherland delivered the opinion of the court. 
After stating what seems to us a conclusive argument in favor 
of the constitutionality of the law, namely, that the states are 
not required by its terms to do anything without their consent, 
he nevertheless proceeds to say that this matter is a political 
question with which the court cannot interfere. 


In the last analysis, the complaint of the plaintiff State is brought 
to the naked contention that Congress has usurped the reserved powers 
of the several States by the mere enactment of the statute, . . . and it 
is plain that that question, as it is thus presented, is political, and 
not judicial, in character, and therefore is not a matter which admits 
of the exercise of the judicial power.” * 


He cites among his authorities the Cherokee cases, Mississippi 
v. Johnson, Luther v. Borden, Pacific States Tel. Co. v. Oregon, 
and others, which have been discussed above. 

In the second action the opinion of the court is more expressly 
in line with views here expressed. Again the court refused to 
pass upon the question involved, and asserted that an action 
would not lie by a taxpayer to test the constitutionality of an 
appropriation measure. 


“Tf one taxpayer may champion and litigate such a cause, then 
every other taxpayer may do the same, not only in respect of the 
statute here under review but also in respect of every other appro- 
priation act and statute whose administration requires the outlay of 
public money, and whose validity may be questioned.” ** 


Although there is undoubtedly some measure of truth in this 
last argument, one cannot help noticing what the court admits, 
that this question had never been decided before. It would 
therefore seem strange that that remedy which was feared would 
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crowd the calendars of the federal tribunals has never been 
sufficiently pressed to require a decision by this court. It is 
also well to note that the laws of several states permit tax- 
payer’s actions, and that nothing fearful has happened as a 
result, nor are the courts of those states crowded by taxpayer’s 
actions. 

Consequently, it is arguable whether the actual decision of 
these two cases is of the first importance. What is significant is 
the fact that the court seized upon the standard of “ political 
questions ” to avoid the necessity of deciding the constitutional- 
ity of a measure of Congress. When one takes into consideration 
the popularity of a law of this kind and also the fact that it 
would be difficult to reconcile the act in question with the proba- 
ble attitude of the learned Justice towards “ due process of law,” 
one can more easily apprehend the trend of the judicial psy- 
chology. 


CoNCLUSION 


The suggestion was made above “ that a great deal of the 
so-called unconstitutional social and industrial legislation might 
have fared better at the hands of the court had it been treated 
from the point of view of a political question. This would in- 
volve the surrender on the part of the court of the prerogative 
of passing upon the policy of an act as enunciated by the legis- 
lature.*° Reference is had to cases like Hammer v. Daggen- 
hart,°° Lochner v. New York,*" Adair v. United States, ** and 
Truax v. Corrigan.*® In most of these cases the prevailing opin- 
ions seemed unaware of the nature of the standard that they 
were applying. For, in truth, in cases involving the industrial 
policy of a state or nation the measure of due process approaches 
very closely to the measure of political wisdom. ‘The function 
of determining the political policy of the government belongs to 
the legislature. To adopt the attitude of the court revealed in 
the cases cited is equal to making the Supreme Court of the 





84 Supra, at p. 345. 

85 See 22 Cor. L. Rev. 252. 

86 247 U. S. 251 (1018). 

87 198 U. S. 45 (1905). 

88 208 U. S. 161 (1908). 

89 257 U. S. 312 (1921). See 10 Cau. L. Rev. 237. 
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United States the supreme legislative body of the country. In 
that aspect it assumes the former status of the British House of 
Lords, more than it resembles any type of judicial tribunal. 

Nothing is clearer than that questions of industrial policy, if 
determinable at all by a judicial tribunal, can be decided only 
with the help of vast accumulations of empirical data about 
actual conditions. Counsel have not assisted the courts in making 
such data available. Conspicuous exceptions to this are fur- 
nished by Mr. Brandeis’ brief in Muller v. Oregon,’ and by 
those of Mr. Frankfurter in Bunting v. Oregon” and Adkins v. 
Children’s Hospital.** 

If, therefore, there is a case for the application of the standard 
of “ political questions,” —- and we believe we have made one 
out, —it seems logical to include problems of industrial and 
political policy within its scope. The courts are not the only 
governmental organs created to do the work of social control. 

It is sometimes said that the power of the court to declare that 
a question is without the scope of its jurisdiction must be de- 
rived by interpretation of the Constitution. As the course of 
our constitutional law has developed, there does not seem to be 
any necessary antithesis between that proposition and the appli- 
cation of the standard of political wisdom in the decision of 
cases. Interpretation is a loose word and might be applied to 
almost anything. Neither in the process of interpretation nor 
in the process of the application of a standard to a state of facts 
are we dealing with any rigidly defined concept, capable of being 
definitely marked out. 

An interesting bit of history from Talmudic law can here be 
told. After the traditional law of the Talmud had developed 
for centuries alongside of the Mosaic Code, there arose the 
feeling that the authority for all this great bulk of traditional 
law must be found implicitly in the Mosaic Code itself. And so 
the great genius of Akiba was devoted to the task of interpreting 
the words and symbols of the books of Moses to bring the entire 





90 See Albert M. Kales, “‘Due Process,’ The Inarticulate Major Premise 
and the Adamson Act,” 26 Yate L. J. 5109. 

91 208 U. S. 412 (1907). 

92 243 U. S. 426 (1916). 

%3 The Minimum Wage Case. 261 U. S. 525 (1923). 
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development of traditional law within their implication. This 
type of intellectual acrobatics does not seem to us to be very 
vital to the progress of law. 

That there are certain controversies of which the courts will 
not entertain jurisdiction is no longer open to question. The 
cases illustrate that that proposition is deeply rooted in our 
jurisprudence. We have also shown that it is no recent innova- 
tion, but that, on the contrary, it has been in the minds of 
jurists from very ancient times. It is therefore idle to ask 
for the constitutional authority for such a doctrine, or to chal- 
lenge at this time the power of the courts to refuse to take 
jurisdiction of matters brought before it. The only open ques- 
tion which it is worth while to consider is the extent or the scope 
of the application of the standard of “ political questions.” To 
that question the Supreme Court has not yet worked out a 
satisfactory answer. 

The decided cases which we have here reviewed contain im- 
plicitly the bases upon which the courts have limited their juris- 
diction of contentious questions. No matter in what terms the 
opinions of jurists have been couched, it is apparent that it is the 
fear of consequences or the lack of adequate data that has 
impelled the courts to refrain from entering upon the discussion 
of the merits of prickly issues. It seems to us that these very 
considerations should have compelled the refusal by the courts 
to take jurisdiction of cases raising the question of the constitu- 
tionality of social and industrial legislation. It is difficult for 
the courts, dependent as they are upon counsel for their facts, 
to have before them the material considerations that have caused 
state legislatures to pass a limited-hour day for laborers, or a 
minimum wage law for women and children. The legislative 
industrial policy of a state or nation can hardly even be stated 
in classical legal terminology. It would therefore seem the better 
statesmanship to have included all of these questions in the 
general category of “ political questions.” 

The line between judicial and legislative functions in govern- 
ment cannot be drawn with exact precision. But certainly to 
each department ought to be given a sphere of activity for which 
it is best fitted, both by its history and traditions and by the 
nature of its organization. These considerations point to the 
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legislature as the proper social organ for the expression of the 
industrial policy of a state or nation. Consequently, it seems 
well to point out that in the standard of “ political questions ” 
the courts have an instrument adjustable with the flux of time 
and conditions, and malleable to the affairs of men. 


Maurice Finkelstein. 
New York Criry. 
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Harvarp Law ScHoot GRADUATE MEETINGS IN CONNECTION 
WITH THOSE OF AMERICAN Bar AssocrATION.—In connection with 
the annual meeting of the American Bar Association, held last 
year in Minneapolis, there was a luncheon meeting of about one hun- 
dred and seventy-five graduates of the Harvard Law School at the 
Minneapolis Club on Wednesday, August 29. Prof. Williston pre- 
sided. Chief Justice Taft, Lord Birkenhead, and Hon. Charles E. 
Hughes attended the luncheon and were the speakers. Mr. Justice 
Sanford added to the distinction of the meeting by his presence 
at the head table. 

After the addresses, the meeting resolved itself into a business meet- 
ing of the Harvard Law School Association. Prof. Williston spoke on 
the growth and present condition of the Law School. Reginald H. 
Smith, treasurer of the Association, made a report and stated that 
the Association had established ten scholarships of $200 each to 
be awarded by the faculty annually for the next five years. 

This rather remarkable gathering is the outgrowth of an informal 
luncheon meeting of Harvard Law School men held in St. Louis in 
1920 when the American Bar Association met in that city. The meet- 
ing proved so enjoyable that it was voted to continue the arrange- 
ment and such luncheons were held, in connection with the American 
Bar Association meetings, at Cincinnati in 1921, at San Francisco in 
1922, and finally at Minneapolis in 1923. 

The number of men attending these luncheons has increased year 
by year and the responsibility for arranging successful luncheon 
programs has increased in like proportion. In order to insure the suc- 
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cessful continuation of these meetings it was voted to have a Com- 
mittee of Five, of whom three are permanent members. These three 
each year choose two members to serve for the year, one to be a 
graduate practising in the city at which the American Bar Association 
meets and one to be the secretary of the class having its tenth reunion. 
The three permanent members of the Committee chosen at Minneapolis 
were Morris B. Mitchell of Minneapolis, Clair McTurnan of Indian- 
apolis, and Reginald H. Smith of Boston. 





THE FUNCTION IN RATE MAKING OF ADMINISTRATIVE AND JUDICIAL 
Bopres. — An administrative commission fixes the rates a public util- 
ity may charge; the public utility wishes to attack the order. To 
what extent may the aid of the courts be enlisted against the com- 
mission? ‘This question finds its answer in the doctrine of separation 
of powers’ and involves nice questions of the exact distinction be- 
tween legislative and judicial functions. 

The judicial power to declare rates unreasonable as taking property 
without due process of law is established beyond dispute.? A different 
question arises when the court is called upon to take affirmative action 
in fixing rates. Where a commission exists, the courts refuse to 
decide what are reasonable rates and services or to enforce them 
in the future. Even where there is no commission able to deal with 
the situation courts have refused to fix future rates.‘ Thus it is 





1 Kilbourn v. Thompson, 103 U. S. 168 (1880). The doctrine of separation 
of powers has yielded somewhat to practical considerations in the proceedings 
of administrative bodies, with the result that these bodies now exercise powers 
of legislative, executive, and judicial nature. But the highest federal and state 
courts have steadily refused to assume functions which they have held to be 
legislative. Boston v. Chelsea, 212 Mass. 127, 98 N. E. 620 (1912); Beasly v. 
Ridout, 94 Md. 641, 52 Atl. 61 (1902); State v. Bound Brook, 66 N. J. L. 
168, 48 Atl. 1022 (1901); Im re Counties Comprising Seventh Judicial District, 
22 Okla. 435, 98 Pac. 557 (1908); Belle Plaine v. Brenke, 105 Minn. 84, 117 
N. W. 157 (1908). 

2 Smyth v. Ames, 169 U. S. 466 (1899). A statute declaring that the 
court should pass upon the question prior to the rates’ going into effect, would 
not seem open to the objection of conferring legislative power upon the court, 
but might be attacked as requiring the court to give an advisory opinion. If 
such procedure is established by the Constitution of a state the decision is 
nevertheless not res judicata in a subsequent suit in a federal court. See 
Comm. v. Atlantic Coast Line, 106 Va. 61, 65, 55, S. E. 572, 573 (1906); 
Prentis v. Atlantic Coast Line, 211 U. S. 210, 227 (1908). Cf. Detroit & M. 
Ry. Co. v. Michigan Ry. Commission, 235 U. S. 402 (1914). 

3 Honolulu Rapid Transit & Light Co. v. Hawaii, 211 U. S. 282 (1908); 
Nebraska Tel. Co. v. State, 55 Neb. 627, 76 N. W. 171 (1898); Clay County 
Codp. Tel. Ass’n. v. Southwestern Bell Tel. Co., 107 Kan. 169, 190 Pac. 747 
(1920). These cases, refusing mandamus or injunction, are examples of the 
abandonment by the courts of their historic power to declare what are reasonable 
rates in a limited field in recognition of the special fitness of commissions to 
deal with the problem. 

# City of New York v. Citizens’ Water Supply Co., 199 App. Div. 169, 
tor N. Y. Supp. 430 (1921). Cf. Newton v. Consolidated Gas Co. of 
New York, 258 U. S. 165 (1921), where it was held an abuse of discretion on 
the part of the lower court after holding a rate unreasonable to refuse to grant 
an injunction except upon terms fixing a temporary rate pending the fixing of 
a new rate by the commission. 











NOTES 367 
well settled that fixing a general rate is legislative at least to the 
extent that courts will not act in the absence of a mandatory statute.® 
A third type of question arises when a statute requires a court, in 
case it decides that the rate fixed by the commission is unreasonable, 
to make the rate that the commission should have made. Is the 
duty imposed so clearly non-judicial that its delegation is uncon- 
stitutional? A recent Supreme Court case® holding ‘such a statute 
unconstitutional is the culmination of a distinct judicial trend in that 
direction. 

Aversion of the courts to the assumption of rate-making power is 
more easily justifiable if there is a logical and not merely historical ? dis- 
tinction between legislative and judicial power. Mr. Justice Holmes 
once drew a, distinction based on the result of the exercise of power: 
adjudication enforces present rights and duties, legislation lays down 
a rule for the future.* The reply that a judicial decision may de- 
termine in advance what future action will discharge existing obliga- 
tions seems unanswerable.® Mr. Justice Holmes himself has recognized 
in another connection that courts must and do legislate, but can do 
so only interstitially..° It would seem, therefore, that the true basis 
for a distinction between judicial and legislative power as exemplified 
in the workings of courts and administrative bodies lies rather in 
the nature of the process than the result of its exercise. The function 
of a court being to decide a controversy between interested parties, 
the field of inquiry and the scope of operation are necessarily much 
narrower than in the case of a body exercising truly legislative func- 
tions.‘ We may presume that the legislature, in requiring the court 
to fix a rate, did not intend that the court should depart from its 





5 See Interstate Commerce Comm. v. Cincinnati N. & T. P. Ry., 167 U. S. 
479, 499 (1896). It has been argued that since a court can condemn a rate 
as too high or too low it can say what the proper rate is. People v. Wilcox, 
194 N. Y. 383, 87 N. E. 517 (1909). This does not follow, however, because 
there is a considerable field for legislative discretion between a rate which is 
unreasonably high and one which is unreasonably low. See Louisville & N. 
Ry. Co. v. Garret, 231 U. S. 298, 313 (1913). Cf. Railroad Comm. of Texas v. 
Weld & Neville, 96 Tex. 394, 73 S. W. 529 (1903). 

6 Public Utilities Comm. v. Potomac Electric Power Co., 43 Sup. Ct. Rep. 
445 (1923). For the facts of this case, see Recent Caszs, infra, p. 382. Pre- 
vious to the case there have been many dicta that courts are forbidden by the 
constitution to assume the legislative function of fixing rates. See Nebraska Tel. 
Co. v. State, 55 Neb. 627, 637, 76 N. W. 171, 174 (1898) ; Minneapolis, etc., Ry. 
Co. v. Railway Comm. of Wisconsin, 136 Wis. 146, 164, 116 N. W. 905, 912 (1908). 
But there are few actual decisions on the point of constitutionality. State v. 
Johnson, 61 Kan. 803, 60 Pac. 1068 (1900). Cf. Appeal of Norwalk St. Ry. Co., 
69 Conn. 576, 37 Atl. 1080 (1897); Appeal of Spencer, 78 Conn. 301, 61 Atl. 
IoIo (1905). : 

7 The historical argument may be advanced on both sides. It is true that 
the legislature has been the primary rate-making body, but it may be argued 
that the power imposed by the statute is merely an extension of the common 
law power of the courts to decide what is a reasonable rate in an action between 
a carrier and a shipper. 

8 Prentis v. Atlantic Coast Line, 211 U. S. 210, 226 (1908). 

® People v. Wilcox, supra. 

10 See the dissenting opinion in Southern Pac. Co. v. Jensen, 244 U. S. 
205, 221 (1917). See Carpozo, THe NATURE OF THE JUDICIAL PROCESS, 113, I15. 
11 Cf. Janvrin, Petitioner, 174 Mass. 514, 55 N. E. 381 (1899). 
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ordinary procedure of reaching a decision upon evidence offered and 
arguments made in open court. Such being the case the court is 
manifestly unable to handle the problem. It cannot consider the 
interests of the public at large because it has neither the information 
nor the technical skill to enable it to pass upon the conflicting eco- 
nomic and political interests involved.‘* How could the court con- 
sider whether New York or Galveston was entitled to the export 
trade of Gopher Prairie? Under what precedent could it hold that 
bituminous coal should pay a substantially lower rate than anthracite? ** 
Further elaboration of the obvious is unnecessary. We then reach 
a basis for a constitutional decision: if, after the utmost respect has 
been paid to the legislative opinion of fitness, it is clear that the 
function imposed upon the court is one which it is thoroughly un- 
qualified to exercise, then it is a non-judicial function and the court 
will refuse to exercise it. 

In the principal case the Court refused to take jurisdiction on the 
ground that valuation as a basis for subsequent rate making is not a 
proper field for judicial action since it necessitates laying down a rule 
for the future.'* The result seems inevitable. Yet it is submitted 
that a more enlightening basis for future decision would have been 
established had the conclusion been rested on the ground that the 
court was neither competent nor willing to evaluate the property of 
the defendant company. 





CoMPELLING A PuBLIC UTILITY TO OPERATE AT A Loss. — In Sep- 
tember, 1923, the New Jersey Court of Chancery issued a temporary 
mandatory injunction requiring operation at a loss by the Public 
Service Railway Company pending mandamus proceedings.’ In grant- 





12 For an analogous situation where the Supreme Court has declined to 
consider complicated economic questions in apparent recognition of its own 
practical limitations, see 37 Harv. L. Rev. 136, 140. See also Mr. Chief 
Justice Taney’s dissenting opinion in State of Pennsylvania v. Wheeling Bridge 
Co., 13 How. (U. S.) 518, 592 (1851). 

13 For illustrations of this problem see title “ Comparative rates” in any of 
the later volumes of the Interstate Commerce Commission reports. It may be 
objected that this is merely an argument that the court’s decision would be 
poor, and that the expediency of any legislation is to be decided by the legisla- 
ture. Under such an argument, however, the Supreme Court could be made the 
arbiter of questions of policy in the Federal Reserve Bank. If it is said that 
in such a case the duty is clearly executive, it may be replied that this is so 
because only the executive is competent to deal with the problem. 

14 In Hooper Tel. Co. v. Neb. Tel. Co., 96 Neb. 245, 147 N. W. 674 (10914), the 
statute authorized the court to “affirm, vacate, or modify” the order of the 
commission. The court held that this required it only to make orders such 
as a court of equity might make, and therefore was not unconstitutional as 
imposing legislative powers. It is perhaps fortunate for the development of 
administrative law that the Supreme Court did not take this way out in the 
principal case. 

1 McCran, Att’y-Gen’l v. Public Service Ry. Co., 122 Atl. 205 (N. J., 1923). 
For the facts of this case, see Recent Cases, infra, p. 392. The cessation of 
operations resulted from a strike. But “legal strikes” furnish no excuse for 
the failure of a corporation to meet its obligations. People v. N. Y. C. & H. R. 
R. R. Co., 28 Hun (N. Y.) 543 (1883). See Morawerz, Private CorPorATIONs, 
2 ed., $1119. See also 35 Harv. L. Rev. 623. 
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ing the injunction the Court does not purport to disregard the decision 
of the United States Supreme Court in Brooks-Scanlon Co. v. Railroad 
Commission of Louisiana,’ decided in 1920, which held that a decree 
requiring operation of that company’s railroad at a loss was a viola- 
tion of the Fourteenth Amendment. Any inquiry into the circum- 
stances under which a corporation, enjoying privileges derived from 
the state,*> may be compelled * to operate at less than cost therefore 
requires a comparison of these two decisions. 

There are fundamental bases for distinguishing the cases. In the 
Supreme Court case, there had been a finding of fact that the road 
could be operated only at a loss, and the injunction set aside was 
permanent in its effect; in the New Jersey case, loss was only pre- 
dicted in the defendant’s affidavits, and the injunction was issued to 
preserve temporarily the status quo ante,’ pending a decision on the 
merits of a mandamus proceeding brought to compel the railway to 
operate. The nature and purpose of the corporate charters differ 
materially: The Public Service Railway’s charter was granted upon 
affidavits of the company’s directors that the railway would be main- 
tained and operated, while nothing of the sort appears in the 
Brooks-Scanlon case." The New Jersey company was chartered as a 
common carrier, receiving exclusive privileges; the Brooks-Scanlon 
Company performed a carrying service only as something incidental 
to the purpose of lumbering for which it was incorporated.® The 
abandonment by the lumber company was complete and was not 
shown to be a matter of great public concern; the abandonment by the 





2 251 U. S. 396 (1920). A lumber company, incorporated in Minnesota, 
abandoned a narrow-gauge railroad in Louisiana which had ceased to serve 
the purposes of the company in its lumbering operations. The Supreme Court 
reversed a decree of the Louisiana court which required operation of the road 
according to an order of the state railway commission. 

3 Natural persons who enjoy no privileges from the state are free to dis- 
continue their functions as public servants upon reasonable notice. See 1 
Wyman, Pusiic SERVICE CoRPORATIONS, §§ 314-317. 

# Upon failure of the corporation to comply, the court may appoint a 
receiver to direct the corporation’s affairs and obtain performance. See McCran, 
Att’y-Gen’l v. Public Service Ry. Co., supra, 209. 

5 For a similar exercise of a mandatory injunction in negative form, see 
McCran, Att’y-Gen’l v. Western Union Tel. Co., 120 Atl. 515 (N. J., 1923). 
See also Toledo, etc., Ry. Co. v. Pennsylvania Co., 54 Fed. 730, 741 (N. D. 
Ohio, 1893). 

6 See rorr N. J. Comp. Srat., Streer Ramways, § 24. That a duty to 
operate arises under this statute is made clear in Bridgeton v. Bridgeton, etc., 
Traction Co., 62 N. J. L. 592, 43 Atl. 715 (1899). 

7 Unprofitableness is no excuse for default in the performance of an express 
charter obligation. Public Service Comm. v. Westchester Street R. R. Co., 206 
N. Y. 209, 99 N. E. 536 (1912). See 1 Wyman, op. cit., $300. But the court 
may in its discretion refuse to require the performance of such an obligation 
where funds are not obtainable to pay the cost of performance, as in Public 
Service Comm. v. Int’l Ry. Co., 224 N. Y. 631, 120 N. E. 727 (1918); or where 
no proper public interest requires such performance. State v. Dodge City, 
M. & T. Ry. Co., 53 Kan. 329, 36 Pac. 755 (1894); R. R. Comm. of Ark. v. 
Saline River Ry. Co., 119 Ark. 239, 177 S. W. 806 (1915). 

8 So a mining company has been permitted to remove a railway built 
chiefly for its own purposes. Montell & Co. v. Consolidated Coal Co., 45 Md. 
16 (1876). 
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railway was evidently of a temporary nature and its continuation was 
a source of serious and irreparable public injury. 

That a charter-holder under express obligations to the state may be 
required to perform such obligations at a loss while it retains its 
charter, is, then, not inconsistent with the decision of the Supreme 
Court.® But, under that decision, where the charter is permissive in 
its nature, it would seem that a duty to operate — at least at a loss — 
could neither be implied by the courts*° nor imposed by the legis- 
lature. Such an interpretation of the Fourteenth Amendment effec- 
tually restores self-interest as a determining factor in public utility 
operation,’ and seems to thwart the policy of many jurisdictions which 
have, on various grounds, spelled out an obligation on the part of the 
corporation to perform those services which it has been authorized to 
perform.** 

Nevertheless, circumstances may still arise under permissive charters 
in which the courts, imbued with the sound doctrine that the property 
of public servants is not completely juris privati,* may require service 
of an unprofitable nature. (1) The corporation’s receipt of privileges 
is clearly conditional upon regular service to the public in accordance 
with the public needs. Therefore, temporary withdrawals from serv- 
ice cannot be countenanced; and it would seem that in the absence 
of a bona fide abandonment, operation could be compelled ** regard- 
less of the adequacy of revenue. (2) There is a presumption, even in 
these days of railway hardship, that a going carrier is earning enough 
to pay expenses,’® and the fact that rates are alleged to be con- 





® The language of the Supreme Court might be construed to mean that 
such obligations could be enforced only if a railroad continued to exercise some 
of the powers granted to it. See Brooks-Scanlon Co. v. R. R. Commission, 
supra, 399. But cf. Savannah & O. Canal Co. v. Shuman, 91 Ga. 400, 17 S. E. 
937 (1893). : 

10 See Bullock v. State of Florida, 254 U. S. 513, 521 (1921): “No implied 
contract [to operate at a loss without prospect of profit] can be elicited from 
the mere fact that they have accepted a charter from the state and have been 
allowed to exercise the power of eminent domain.” 

11 See In re Duluth & N. M. Ry. Co., 150 Minn. 30, 184 N. W. 186 (1921). 
Cf. Brownell v. Old Colony R. R. Co., 164 Mass. 29, 41 N. E. 107 (1895). 

12 This seems to have been the doctrine of some early American cases. 
Comm. v. Fitchburg R. R. Co., 12 Gray (Mass.) 180 (1858). See also Moore 
v. Lewisburg & R. E. Ry. Co., 80 W. Va. 653, 93 S. E. 762 (1917). 

13 These grounds may be: (1) That there is a contractual relation between 
the state and the corporation. Cumberland T. & T. Co. v. City of Hickman, 
129 Ky. 220, 111 S. W. 311 (1908); Gates v. Boston, etc., R. R. Co., 53 Conn. 
333, 342, 5 Atl. 695, 609 (1885). (2) That the obligation arises by the cor- 
poration’s acceptance of aid from the state or community served. State v. 
Central Iowa Ry. Co., 71 Ia. 410, 32 N. W. 409 (1887). (3) That the corpora- 
tion is holding a position of quasi-public trust. People v. N. Y. C.& H. R.R. R., 
supra. (4) That the duty is imposed by the state by reason of the sovereign 
powers granted to the corporation. State v. Spokane St. Ry. Co., 19 Wash. 
518, 53 Pac. 719 (1898); State v. Atlantic Coast Line R. R. Co., 53 Fla. 650, 
44 So. 213 (1907). 

14 For a discussion of the nature of the duty placed upon a public servant, 
see 1 WYMAN, op. cit., §§ 331-335. 

15 Loader v. Brooklyn Heights R. R. Co., 14 Misc. 208, 35 N. Y. Supp. 996 
(1895). See 1 WyMAN, op. cit., § 312. 

16 See Central Bank & Trust Corp. v. Cleveland, 252 Fed. 530, 533 (4th 
Circ., 1918). 
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fiscatory will not excuse abandonment of operation pending a deter- 
mination of their reasonableness.‘* (3) Although the Fourteenth 
Amendment has been held to require that each class of service pay for 
itself,‘* unprofitable operation of a particular train or branch may be 
required of a carrier if sufficient benefits accrue therefrom to the 
whole service and if the public needs justify such operation.?® 
(4) Regardless of its charter, a public servant may be required by 
mandamus or injunction to refrain from discrimination,?° although 
such compelled performance be profitless or disadvantageous. (5) A 
state may require compliance with certain reasonable regulations be- 
fore allowing a public servant’s abandonment of an unprofitable service, 
and its courts are not acting without justification in issuing process 
to compel operation until there is such compliance.** 

Under such circumstances, or where a corporation’s charter subjects 
it to express obligations, the preliminary affirmative injunction *? may 
properly be used in securing prompt and adequate performance of a 
public servant’s duties.2* It is admittedly a dangerous weapon, to be 
used with caution and only where there is a clear prima facie duty 
from the breach of which there will follow irreparable injury which 
legal procedure ** is too slow to prevent. 





17 Northern Pac. Ry. Co. v. North Dakota, 216 U. S. 579 (1910) ; Gainesville 
v. Gainesville G. & E. Power Co., 65 Fla. 404, 62 So. 919 (1913). Cf. East 
Ohio G. Co. v. Akron, 81 Ohio St. 33, 90 N. E. 40 (10909). 

18 Northern Pac. Ry. Co. v. North Dakota, 236 U. S. 585 (1915). 

19 Atlantic Coast Line R. R. Co. v. North Carolina Corp. Comm., 206 U. S. 1 
(1907) ; People v. McCall, 245 U. S. 345 (1917); Mo. Pac. Ry. Co. v. Kansas, 216 
U. S. 262 (1910), cited and distinguished in Brooks-Scanlon Co. v. R. R. 
Commission, supra, 399. ; 

20 North Carolina Public Service Co. v. So. Power Co., 282 Fed. 837 (4th 
Circ., 1922); Toledo, etc., Ry. Co. v. Pennsylvania Co., 54 Fed. 730 (N. D. 
Ohio, 1893). 

21 State v. Kansas Postal-Telegraph-Cable Co., 96 Kan. 298, 150 Pac. 544 
(1915). The principal case could be rested on the basis that a public utility 
must give reasonable notice of its withdrawal and that it may be compelled 
to operate until that time. Bienville W. S. Co. v. Mobile, 112 Ala. 260, 20 So. 
742 (1896); Seattle Electric Co. v. Snoqualmie Falls Power Co., 40 Wash. 380, 
82 Pac. 713 (1905); Indianapolis v. Ind. Gas Co., 35 Chic. Leg. N. 165 (Ind. 
Circ. Ct., 1902), commented on in 16 Harv. L. Rev. 363. Similarly, the receiver 
of an insolvent corporation may be required to continue operation for a 
reasonable time before dismantling the corporate property. N. Y. Trust Co. v. 
Buffalo & L. E. Traction Co., 112 Misc. 414, 183 N. Y. Supp. 278 (1920). 

22 The mandatory injunction in affirmative form was shunned by the English 
Court of Appeal until Jackson v. Normanby Brick Co., [1899] 1 Ch. 438. 
See 66 Sor. J. 572. For a study of its development in England and in this 
country, see Jacob Klein, “ Mandatory Injunctions,” 12 Harv. L. Rev. 95 

23 Compelling the operation of a railway is no longer too intricate a task 
for a court of equity. Schmidtz v. Louisville & N. R. R. Co., ror Ky. 441, 41 
S. W. 101s (1897). 

24 Mandamus is the usual remedy by which to compel performance of a 
public duty owed by a corporation. See Morawetz, op. cit., §1132. And 
if the duty is not owed to the government as such, any injured person may 
make application for the writ. Union Pac. R. R. Co. v. Hall, 91 U. S. 343 (1875). 
A recent case indicates that a mandatory injunction is the only proper remedy 
for a threatened breach of public duty by a public-service corporation. North 
Carolina Pub. Service Co. v. So. Power Co., 282 Fed. 837 (4th Circ., 1922). 
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BRAKES ON PEACEFUL PENETRATION: PaciFic Coast ALIEN LAND 
Laws. — At the beginning of the twentieth century the Pacific coast, 
and particularly California, awoke to the realization that it had a 
Japanese question. The Chinese Exclusion Acts had in timely fashion 
solved one problem. But now the “ peaceful penetration ” of the sub- 
jects of the Mikado was assuming an alarming aspect.t It seemed 
quite possible that the successor of the Indian and the Mexican was 
in turn to be succeeded by the Japanese. Senate resolutions,’ sporadic 
attempts to exclude the Japanese from the public schools,*? and two 
“Gentleman’s Agreements” * proved unsatisfactory. The peaceful 
penetrator had instincts and abilities essentially agricultural; he could 
be most easily disabled by being forbidden to hold land. In 1911 
California passed a bill ° to bring this about, but the bill was dropped 
at the intercession of President Taft. The advent of a Democratic 
administration, however, weakened the restraining influence, with the 
result that in 1913 another Land Act ® was passed forbidding those 
ineligible to citizenship to own land or to lease it for more than three 
years. More drastic legislation was avoided probably in deference 
to the treaty of 1911 7 which gave Japanese subjects “liberty . . . to 
lease land for residential and commercial purposes.” The California 
Statute was shortly rendered nugatory by the practice of continued re- 
newal of leases and by evasions of the ‘“ Gentleman’s Agreement.” ® 

In 1921, Alien Land Acts were passed by Washington and California. 
The former ® provided in substance that no alien who had not bona 
fide declared his intention of becoming a citizen of the United States 
could hold the legal or equitable title to, or the right to any benefit 
of, land as defined in the Act. The latter *° provided that no alien 
ineligible to citizenship could hold any interest in real property except 
as provided by existing treaty between the United States and the state 
of which the alien in question should be a subject. Each law 
provided drastic punishments for evasion." 





1 For a history of anti-Japanese agitation in the West, see Raymond L. 
Buell, “ Anti-Japanese Agitation in the United States,” 37 Pox. Scr. Q. 605, 38 
Pot. Sct. Q. 57. 

2 Senate Joint Resolution, No. 10, 1905 Cat. Stat. 1060. The Senate adopted 
a resolution declaring against unrestricted immigration and asked the federal 
government for immediate protection. 

3 In 1906 the San Francisco School Board excluded the Japanese from the 
public schools. This measure was repealed at the intercession of President 
Roosevelt. 

4 In 1900, and again in 1908, Japan announced that henceforth no more 
passports would be issued to laborers. 

5 See Raymond L. Buell, supra, 38 Pot. Scr. Q. 57, 60. 

6 1913 Cav. Stat., c. 113. Precisely the same classification of aliens had 
previously been adopted by the state of Arizona. See 1912 Ariz. Sess. Laws, c. 71. 

7 37 Strat. aT L., 1504-1509. See CHARLES, TREATIES, 77. 

8 See Maurice E. Harrison, “ Alien Land Legislation on the Pacific Coast,” 
8 Am. Bar Ass. J. 467. 

9 1921 WasH. Laws, c. 50. 

10 yo2t Cav. Stat. 53. 

11 Both Acts provided that corporations, the majority of whose stock was 
owned or controlled by ineligible aliens, should be considered aliens. The penalty 
for evasion in each Act is forfeiture of the property as well as criminal 
prosecution. 
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The acts were immediately attacked in the federal courts on three 
grounds: (1) that they violated the due process clause of the 
Fourteenth Amendment; (2) that they violated the equal protection 
clause of the Fourteenth Amendment; (3) that the Washington Act 
conflicted with the terms of the treaty with Japan. Four bills '* 
which finally reached the Supreme Court were filed in the district 
courts. The first ** and second ** sought to enjoin the enforcement 
of the Washington and California Acts respectively against the makers 
of leases for agricultural purposes to ineligibles. The third *° sought 
to enjoin the enforcement of the latter Act against the parties to a 
contemplated sale of shares of a corporation holding land. The 
fourth 1® sought to enjoin the enforcement of the same Act against the 
makers of a cropper’s contract by which the ineligible was to be 
given extensive rights in agricultural land without taking legal or 
equitable title.’ The Supreme Court held that all four bills must be 
dismissed. The net results of these decisions were: (a) neither Land 
Act violates the Fourteenth Amendment, even if the California Act 
is construed to forbid cropper’s contracts; (b) the Washington Act, 
when applied to the holding by ineligibles of interests in agricultural 
land, does not conflict with the Japanese Treaty of 1911. 

The arguments of the Court in regard to the Fourteenth Amendment 
and the Treaty seem conclusive. Since aliens could not hold land at 
common law ** and since, therefore, all their rights are dependent upon 
statute,!® neither the prospective grantor of rights in land nor the 
prospective alien grantee is deprived of liberty or property without 
due process of law by the proscription of such grants.2° The equal 
protection clause forbids neither distinctions between citizens and 





12 Terrace v. Thompson, 274 Fed. 841 (W. D. Wash., 1921); Porterfield v. 
Webb, 279 Fed. 114 (N. D. Cal., 1921); Frick v. Webb, 281 Fed. 407 (N. D. Cal., 
1922); O’Brien v. Webb, 279 Fed. 117 (N. D. Cal., 1921). 

18 Terrace v. Thompson, 44 Sup. Ct. Rep. 15 (1923). For the facts of this 
case, see RECENT CAsEs, infra, p. 381. 

14 Porterfield v. Webb, 44 Sup. Ct. Rep. 21 (1923). For the facts of this 
case, see RecENT CasEs, infra, p. 381. 

15 Frick v. Webb, 44 Sup. Ct. Rep. 115 (1923). 

16 Webb v. O’Brien, 44 Sup. Ct. Rep. 112 (1923). For the facts of this 
case, see Recent Cases, infra, p. 381. There is a strong dictum to the effect 
that such a cropper’s contract does convey an “interest in land” within the 
meaning of the California Statute. 

17 The object of the proposed contract was to allow the alien all the 
privileges of a tenant for years, while preserving in form the appearance of a 
cropper’s agreement. See 36 Harv. L. Rev. 209, 226. 

18 See Co. Litr., 2b. See Fairfax’s Devisees v. Hunter’s Lessees, 7 Cranch 
(U. S.) 619 (1813); Phillips v. Moore, too U. S. 208, 212 (1879). The 
alien had capacity to take, but not to hold lands. He held for the benefit of 
the state, and the lands could be seized by the sovereign. 

19 See 33 Vicr. c. 14, § 2; 1879 Car. Const., Art. I, § 17 for examples of 
statutes giving aliens a right to hold lands. 

20 Some twenty jurisdictions have statutes which either partially or totally 
restrict aliens from holding lands. See Alien Land Laws and Alien Rights, 
House Docket No. 89, 67th Cong., 1st Sess., 32-34. See 4 Moore, Dicest oF 
INTERNATIONAL Law, $544. In fact, the United States formerly prohibited 
aliens from holding lands in territories. See 24 Strat. aT L. 476. 
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aliens nor distinctions between classes of aliens,?* provided the classi- 
fication be supported by reasonable considerations of public policy; it 
seems clear that classification into declarants and non-declarants or 
into eligibles and non-eligibles is so supported in this situation.** 
The language of the Treaty of 1911,”* as well as the correspondence 
leading up to the Treaty,** clearly supports the view that the “ liberty 
. . . to lease land for residential and commercial purposes ” granted to 
Japanese in the United States does not include liberty to lease 
agricultural lands. 

Thus the matter stands. The land legislation has finally accom- 
plished nearly everything that could be expected of it. Ineligibles 
are forbidden to own or lease agricultural land, to form corporations 
to own or lease it, or to make cropper’s contracts. One method of 
evasion may still be open: it is doubtful whether under the Constitu- 
tion the legislature will be able to prevent the parent of a child born 
in the United States from holding land as guardian of the child.”® 
But even the complete success of the Land Acts will not settle the 
Japanese problem. The needs which California feels are best ex- 
pressed in two recent resolutions of the California legislature, 
memorializing Congress, first,2® so to amend the present laws that 
the immigration of those ineligible to citizenship shall be prohibited, 
second,?” to propose amendments to the Constitution whereby citizen- 
ship shall be withheld from those whose parents were ineligible to 
citizenship. Grave international problems ** parallel the domestic 
questions. Satisfactory treatment of the latter must include a 
solution of the former.*® 





21 Formerly, in many of the states, the rights of voting and holding office 
were extended to declarants and refused to non-declarants. The United States 
has also made declarants liable for military duty. See 32 Srar. aT L. 775; 40 
Stat. aT L. 76, 884, 955. 

22 See Miller v. Wilson, 236 U. S. 373, 383, 384 (1915); Truax v. Corrigan, 
257 U. S. 312, 337 (1921). 

23 Art. I of the original draft of the treaty provided that they [the citizens 
of the contracting parties] should be permitted “to lease land for residential, 
commercial, industrial, manfacturing and other lawful purposes.” (Italics ours.) 
The treaty as signed omitted the phrases “industrial” and “other lawful 
purposes” which would have included the right to lease agricultural lands. 
See 1913 U. S. Fore1Gn RELATIONS, 629. Cf. Convention of Peace and Commerce 
with France (1800), 8 Star. at L. 178; Convention Relating to Land Tenure 
with Great Britain (1899), 31 Stat. AT L. 1940. See Mattoy, TREATIES, 496, 774. 

24 See 1913 U. S. Foreign RELATIONS, 643. 

_ > The Supreme Court of California has declared unconstitutional a pro- 
vision of the Land Act prohibiting an ineligible alien from serving as a guardian 
for a minor child born in the United States. Estate of Yano, 188 Cal. 645, 
206 Pac. 995 (1922). But the California legislature has since passed an Act 
prohibiting ineligible aliens from serving as guardians over that portion of a 
minor’s estate which they could not hold for themselves. This Act also 
re tl prohibits cropper’s contracts. See Assembly Bill, No. 159, c. 441 
1923). 

26 Senate Joint Resolution, No. 14, c. 72 (1923). 

27 Senate Joint Resolution, No. 13, c. 60 (1923). 

28 Japan has strongly protested this alien land legislation. See 1913 U. S. 
FoREIGN RELATIONS, 629. 

29 See Raymond L. Buell, “ Anti-Japanese Legislation in the United States,” 
38 Pot. Scr. Q. 57, 77; Maurice E. Harrison, “ Alien Land Legislation on the 
Pacific Coast,” 8 Am. Bar Ass. J. 467, 469. See Estate of Yano, supra, note 28. 
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EXTRATERRITORIAL EFFECT OF THE WORKMEN’S COMPENSATION 
Acts. — Where an employee makes a contract of employment in 
one state and receives injuries in another, three situations in regard 
to the optional * Workmen’s Compensation Acts may exist. There may 
be an Act in the state of the contract and none in the state of the 
injury; there may be an Act in the state of the injury and none in 
the state of the contract; or there may be Acts in both states. 
(1) Where the only Act is that of the state of the contract, the great 
majority of decisions have allowed recovery under that Act for the 
injury abroad, on the ground that the contract between the employer 
and the employee embodies as part of itself the Act of the state of 
the contract.2, And an action for negligent injury cannot be main- 
tained in the state of the contract,? or in the state of the injury,* 
for the contract of hire under this doctrine contains the provision, 
common to all elective statutes, that the election to come under the 
Act bars the right of recovery at common law. (2) If there is an 
Act in the state of the injury and none in the state of the contract, 
recovery is allowed under that Act, again on the theory of contract, 
it being said that the statute becomes a term of the contract as the 
employee enters the state.° Here also no action at common law will 
lie for negligent injury. (3) If an Act is in force in both states, 
a recent case has held that the contract embodied only the Act of the 
state of the contract, and that an award under the Act of the state of 
the injury could not be sustained.” 

There is little law as to the extraterritorial effect of compulsory Acts. 





1 In this note the effect of the compulsory Workmen’s Compensation Acts 
will be discussed only incidentally. 

2 Industrial Comm. v. Aetna Life Ins. Co., 64 Colo. 480, 174 Pac. 589 (1918) ; 
Kennerson v. Thames Towboat Co., 89 Conn. 367, 94 Atl. 372 (1915); Pierce 
v. Storage Co., 185 Ia. 1346, 172 N. W. ror (1919); Hulswit v. Escanaba Mfg. 
Co., 218 Mich. 331, 188:N. W. 411 (1922); State ex rel. Chambers v. District 
Court, 139 Minn. 205, 166 N. W. 185 (1918); Rounsaville v. Central R. R. Co., 
87 N. J. L. 371, 94 Atl. 392 (1915); Pickering v. Industrial Comm., 59 Ut. 35, 
201 Pac. 1029 (1921); Gooding v. Ott, 77 W. Va. 487, 87 S. E. 862 (10916). 
Contra, Bridge Co. v. Industrial Comm., 287 Ill. 396, 122 N. E. 609 (1919); 
Gould’s case, 215 Mass. 480, 102 N. E. 693 (1913), where the refusal to allow 
such a recovery is put upon the ground that the statute was intended to have 
no extraterritorial effect. 

8 Anderson v. Iron Co., 169 Wis. 106, 170 N. W. 275 (1910). 

* Barnhardt v. Concrete Steel Co., 227 N. Y. 531, 125 N. E. 675 (1920); 
Schweitzer v. Gesellschaft, 149 App. Div. 900, 138 N. Y. Supp. 944 (1912). See, 
contra, Ernest Angell, “Recovery under Workmen’s Compensation Acts for 
Injury Abroad,” 31 Harv. L. Rev. 610, 626. 

5 Douthwright v. Champlin, 91 Conn. 524, 100 Atl. 97 (1917); American 
Radiator Co. v. Rogge, 86 N. J. L. 436, 92 Atl. 85, 94 Atl. 85 (1914); Smith v. 
Heine Safety Boiler Co., 119 Me. 552, 112 Atl. 516 (1921). 

6 Johnson v. Nelson, 128 Minn. 158, 150 N. W. 620 (1915). 

7 Hopkins v. Matchless Metal Polish Co., 121 Atl. 828 (Conn., 1923). For 
the facts of this case, see Recent Cases, infra, p. 396. Cf. Minto v. Hitchings 
& Co., 204 App. Div. 661, 198 N. Y. Supp. 610 (1923), where it does not 
clearly appear where the contract was made. The court held that the law 
of New Jersey governed the injury occurring in New York since both employer 
and employee were residents of New Jersey. For the facts of this case, see 
Recent Cases, infra, p. 396. The <octrine of the Hopkins case is limited by 
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It has been held, however, that where there is an Act in the state of 
the contract and none in the state of the injury, recovery will be 
allowed, a “constructive contract” being the device by which the 
foreign Act is given effect.® 

The contractual conception of liability in these cases is founded in 
obvious fiction. Clearly, if the statute is compulsory the essential 
elements of a contract are lacking; ® yet recovery is allowed. Is the 
presence of the elective feature sufficient to show mutual assent to the 
terms of the Act and consideration for their adoption? The assent is 
ordinarily conclusively presumed in the absence of notice to the 
contrary.‘° Moreover, certain penalties are attached to the election 
not to adopt the Act.’* It is still harder to say that the parties agree 
to accept subsequent amendments.’ And to work out a consideration 
for the opportunity usually afforded to one or both parties to with- 
draw at any time before injury demands more fiction.1* The tendency 
of the courts to treat the liability as contractual may be explained 
as an effort to avoid the constitutional difficulty supposed to exist 
after the first compulsory statute was held unconstitutional in New 
York.'* But this explanation does not change the fact that it is 
fiction nevertheless.’® 





Banks v. Howlett, 92 Conn. 368, 102 Atl. 822 (1918), where the Act in the 
state of the contract was compulsory, and the court applied the Act of the 
state of the injury on the ground that the contract was made solely with 
reference to employment in the latter state. 

8 Post v. Burger, 216 N. Y. 544, 111 N. E. 351 (1916). Contra, Salmon Co. 
v. Pillsbury, 174 Cal. 1, 162 Pac. 93 (1916), on the ground that the statute was 
intended to have no extraterritorial effect. See 1915 Cat. Srar., c. 607, § 26, 
for a subsequent amendment giving extraterritorial effect to the Act in some 
cases. See Altman v. Compensation Bureau, 195 N. W. 287, 290, 291 (Mich., 
1923). 

® See Cardozo, J., in Smith v. Boiler Co., 224 N. Y. 9, 11, 119 N. E. 878 
(1918): “Contractual in a strict sense, of course, the liability is not.” But 
see Post v. Burger, 216 N. Y. 544, 111 N. E. 351 (1916). See Ernest Angell, 
supra, 31 Harv. L. Rev. 619, 633. 

10 See 1913 Conn. Pus. Acts, c. 138, Part B, §2; 1911 N. J. Laws, c. 95, 
$9; 1911 Wis. Sess. Laws, c. 50, § 2394-8. 

11 Thus, if the employer refuses to accept the statute, the defenses of con- 
tributory negligence, the assumption of risk, and the fellow-servant rule are 
taken from him in an action by the employee. If, on the other hand, the 
employee rejects the act, his action for injuries is subject to those three defenses. 
See 1913 Conn. Pus. Acts, c. 138, Part A, §1, Part B, §4; 1911 N. J. Laws, 
c. 95, §§ 2, 24; rorz Wis. Sess. Laws, c. 50, § 2394-1. Cf. 1911 Wis. SEss. 
Laws, c. 50, § 2394-8. See Ernest Freund, “Constitutional Status of Work- 
men’s Compensation,” 6 Int. L. Rev. 432, 440. 

12 Yet the obligations of the parties are affected by subsequent amendments. 
See Hopkins v. Polish Co., 121 Atl. 828, 820, (Conn., 1923); Anderson v. 
Iron Co., 169 Wis. 106, 113, 170 N. W. 275, 277 (109109). 

18 See 1913 Conn. Pus. Acts, c. 138, Part B, §3; 1911 N. J. Laws, c. 95, 
§ 10; rorx Wis. Sess. Laws, c. 50, § 2394-5. 

14 Ives v. R. R. Co. 201 N. Y. 271, 94 N. E. 431 (1011). See Ernest 
Freund, supra, 430. 

15 That the liability is not founded in tort has been amply demonstrated. 
See Ernest Angell, supra, 620. The liability seems to be a statutory obligation 
imposed upon the relation of employer and employed. See Anderson v. Iron 
Co., 169 Wis. 106, 113, 170 N. W. 275, 277 (1919). See Roscoe Pound, “ Spirit 
of the Common Law,” 29-31. 
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There have been some few indications of secession from the con- 
tractual idea,’® especially in the situation where a contract is made in 
one state for work to be done predominantly in another; ** but 
American courts are substantially committed to the contract theory. 
Recognizing that it is fiction, is it justifiable? The answer will de- 
pend upon whether one’s approbation of the policy behind workmen’s 
compensation legislation is strong enough to overpower one’s affection 
for the territorial doctrines of conflict of laws. 





REGULATION OF TERMINAL FAcILiTIES BY A COMMON CARRIER. — 
The carrier has been constantly perplexed by the question of how 
far it may control the use of its own terminal facilities. Bootblacks, 
news agents, tobacco vendors, and dispensers of refreshment, seek the 
use of its premises; connecting steamship lines demand the advan- 
tages of the carrier’s wharfage facilities; hackmen and taxi drivers 
assert their rights to compete for the trade of the arriving passenger 
as he steps from the train; and prospective passengers claim the 
privilege of arriving at the station in the vehicles of their choice. 
When the carrier wishes to exclude any one of the competing elements, 
often for the sole purpose of establishing order out of chaos, the cry 
of discrimination is raised by the unfavored competitor, and the case 
comes before the courts in the form of a suit by the carrier, the 
competitor or the public. 

Many different theories of approaching the problem have been 
adopted. Perhaps the predominant idea has been that the carrier 
is the possessor of all the rights of a private owner as to those who 
have no occasion to use the premises for purposes of transportation," 
and the bootblack cases have generally been based upon this con- 
ception.? The steamship cases, however, have usually turned on the 
issue of discrimination against the unfavored competitor, and opinion 
varies as to how far the carrier may grant exclusive privileges for the 





16 See Minto v. Hitchings & Co., 204 App. Div. 661, 198 N. Y. Supp. 610 
(1923), where the law of New Jersey was said to apply because the employer 
and employee were both residents of New Jersey, and because the main business 
of the employer was carried on in that state. See Anderson v. Iron Co., 169 
Wis. 106, 113, 170 N. W. 275, 277 (1919). Cf. Smith v. Heine Safety Boiler Co., 
224 N. Y. 9, 12, 119 N. E. 878, 879 (1918), where it was said: “ The duty to 
insure does not outlast the existence within our borders of the business or relation 
which calls it into life.’ “That the employment had its origin within this state is 
not decisive.” See State ex rel. Chambers v. District Court, 139 Minn. 205, 209, 
166 N. W. 185, 187 (1918): “ Where a business is localized in a state there 
is nothing inconsistent with the principle of the Compensation Act in requiring 
the employer to compensate even for injuries . . . sustained beyond the borders 
of the state.” 

17 Banks v. Howlett, 92 Conn. 368, 102 Atl. 822 (1918); Altman v. Com- 
pensation Bureau, 195 N. W. 287 (Mich., 1923). 

1 Donovan v. Pennsylvania Co., 199 U. S. 279, 2904 (1905); Boston & Albany 
R. R. Co. v. Brown, 177 Mass. 65, 58 N. E. 189 (1900). 

2 Fluker v. Georgia R. R. & B. Co., 81 Ga. 461, 8 S. E. 529 (1889). See 
Bruce Wyman, “Business Policies Inconsistent with Public Employment,” 20 
Harv. L. Rev. 511, 528. 
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use of its wharfage facilities.* Arguments against monopoly‘ and dis- 
crimination ® are the legal weapons employed by hackmen excluded 
from soliciting fares, and it is only recently that the carrier’s right 
to choose between competing hackmen has been established on the 
ground that discrimination between the competitors is immaterial so 
long as the carrier perférms its duty to the public of furnishing 
reasonable terminal facilities.® In a recent case a New Jersey court 
refused to enjoin a bus company from unloading passengers on the 
crowded premises of a ferry company,’ emphatically stating that the 
decision was founded upon a duty owed to the public by the carrier 
rather than upon any idea of discrimination against the bus company. 

No small portion of the conflict in results could have been elim- 
inated had all of these various types of cases been tested, by this 
criterion of the carrier’s duty to the public.* Privacy of the carrier’s 
premises, discrimination, and monopoly are not properly factors.2 A 
striking illustration of this is given by a series of English cases in 
which the pleadings were plainly based on alleged discriminations in 
favor of competing bus companies but which were all decided on the 
ground of the carrier’s duty to the public,‘® one case even refusing 
relief to a complaining bus company unless a member of the injured 





3 One of two competing steamboat companies has secured exclusive use. 
Alexandria Bay Steamboat Co. v. N. Y. C. & H. R. R. Co., 18 App. Div. 527, 
45 N. Y. Supp. 1091 (1897). This was not an “unreasonable discrimination.” 
Coeur D’Alene & St. Joe Trans. Co. v. Ferrell, 22 Ida., 752, 128 Pac. 565 
(1912). A transportation company owning a railroad and a connecting steam- 
boat line was not forced to permit a competitor’s steamboats to land at its 
wharf. Ilwaco Ry. & Nav. Co. v. Oregon Short Line & U. N. Ry. Co., 57 Fed. 
673 (oth Circ., 1893). But see Oregon Short Line & U. N. Ry. Co. v. Ilwaco 
Ry. & Nav. Co., 51 Fed. 611 (D. Wash., 1892). Cf. Audenried v. Phila. & 
Reading R. R. Co., 68 Pa. St. 370, 380 (1871). 

4 Kalamazoo Hack & Bus Co., Ltd. v. Sootsma, 84 Mich. 194, 47 N. W. 
667 (1890). 

5 Cravens v. Rodgers, tor Mo. 247, 14 S. W. 106 (1890). 

6 A decision by the United States Supreme Court established the future 
trend of a bitterly fought contest. Donovan v. Pennsylvania Co., 199 U. S. 
279 (1905). For a discussion of the principles concerned, see Benjamin M. 
Kline, “ The Scope of the Rule against Unjust Discrimination by Public Servants.” 
67 U. or Pa. L. Rev. 109. See 7-Micu. L. Rev. 586. And a statute specifically 
directed at discrimination does not change the result. Marriott v. London & 
S. W. Ry. Co., 1 C. B. N. S. 499 (1857). 

7 Phila. & Camden Ferry Co. v. Johnson, 121 Atl. goo (N. J., 1923). For 
the facts of this case, see RecenT Cases, infra, p. 381. 

8 A striking example of confusion in methods of approach is found in one 
case where three judges reached the same conclusion by the entirely different 
routes of discrimination against the bus company, discrimination against the 
passengers, and inconvenience to the passengers. Marriott v. London & South 
Western Ry. Co., 1 C. B. N. S. 409 (1857). 

® The way for full recognition of this was paved by the Express Cases, 
117 U. S. 1 (1885) It is further proved by the fact that a statute directed at 
discrimination does not affect the result. Old Colony R. R. Co. v. Tripp, 147 
Mass. 35, 17 N. E. 89 (1888). 

10 Marriott v. London & South Western Ry. Co., supra; Beadell v. Eastern 
Counties Ry. Co., 2 C. B. N. S. 509 (1857); Painter v. London, Brighton & South 
Coast Ry., 2 C. B. N. S. 702 (1857); Barker v. Midland Ry. Co., 18 C. B. 46 
(1856). See also Public Service Ry. Co. v. Weehawken Township, 119 Atl. 
90 (N. J., 1922). See 31 Harv. L. REv. 1029. 
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public joined in the complaint." The public convenience is the 
real consideration.’?. Recognition of this fact clarifies the issues 
immensely '* and all types of.cases can be dealt with on this common 
footing. . 

For instance, although it has often been stated as an absolute rule 
of law that the prospective passenger may arrive in his chosen means 
of conveyance,'* it is clear that modern traffic congestion may create 
circumstances which will require modification of this rule. The carrier 
owes a duty to the public to provide reasonable facilities,1> but the 
buying of additional land to enlarge his terminal premises would often 
be an unreasonable burden.*® It follows that traffic regulation will 
then be essential ** and, possibly, certain types of vehicles will nec- 
essarily be excluded.** It would be hard to reach this result if 
discrimination against such types were used as the determining factor. 
The broad standard of public service must be fitted to each case, 
consideration being taken of the reasonable facilities to be furnished 
by the carrier, the safety and dispatch of the general public, and the 
desires of some to use the means of conveyance most convenient to 
themselves. 





RECENT CASES 


ADMINISTRATIVE LAW — PROCEDURE — JUDICIAL RULE OF REvIEW Ap- 
PLIED TO IMMIGRATION Boarp.— The relator, claiming to be a native 
American, submitted evidence of his birth to a board of inquiry on immi- 
gration matters. Two of three members voted to admit the relator but 
the third member appealed to the Secretary of Labor, as permitted by 
statute, who ordered the relator’s exclusion. The relator brought a writ 
of habeas corpus. Held, that the Secretary could not reverse the finding 
of the board, as he was bound by the rule governing a court in reviewing 
a jury verdict, and here the board could have found either way on the 
evidence before it. Writ sustained. United States ex rel. Hom Yuen 
Jum v. Dunton, 291 Fed. 905 (S. D. N. Y.). 

Statutes often expressly permit the administrative body to regulate its 
own procedural conduct. See John H. Wigmore, “ Administrative Boards 
and Commissions,” 17 Itt. L. REv. 263, 265, 272, 282; Frank A. Ross, 
“Rules of Evidence before Commissions,” 36 Harv. L. Rev. 263. Diffi- 
culties arise when there is no express provision. Due process requires only 





11 Painter v. London, Brighton & South Coast Ry., supra. 

12 Painter v. London, Brighton & South Coast Ry., supra. See Wyman, 
Pusric SERvICE CorPORATIONS, §$474, 475, 476. See Benjamin M. Kline, 
“The Scope of the Rule against Unjust Discrimination by Public Servants,” 
67 U. or Pa. L. REv. 109, 126, 135. 

13 See note 9, supra. 

14 Cf. Tobin v. Portland etc. Ry. Co., 59 Me. 183 (1871). See 2 Hutcum- 
SON, CARRIERS, § 944. 

15 See Disney, THE LAw oF CARRIAGE By Ratway, 3 ed., 223, 225; WyMAN, 
Pusric SERVICE CoRPORATIONS, $$ 701, 705, 797. 

16 See DisNEY, op. cit., 223. But see Donovan v. Pennsylvania Co., 199 
U. S. 279, 296 (1905); Oregon Short Line & U. N. Ry. Co. v. Ilwaco Ry. & 
Nav. Co., 51 Fed. 611, 613 (D. Wash., 1892). 

17 See Disney, op. cit., 179. 

18 Cf. Baker Whiteley Coal Co. v. Baltimore & O. R. R. Co., 176 Fed 
632 (D. Md., 1910). 
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a substantially fair trial and not the formal characteristics of a judicial 
proceeding. See Warren H. Pillsbury, “Administrative Tribunals,” 36 
Harv. L. REv. 405, 410, 583, 587; A. V. Dicey, “ The Development of 
Administrative Law in England,” 31 Law Q. Rev. 148. The purely formal 
procedure of judicial tribunals may be most undesirable for administra- 
tive purposes. See Warren H. Pillsbury, supra, 407, 419, 585. See 28 
Harv. L. Rev. 198, 808; 31 Harv. L. Rev. 487. In the principal case the 
only specific limitation binding the Secretary was that the appeals be 
decided “solely upon the evidence adduced before the board of inquiry.” 
See 39 Stat. aT L. 887, 1918 U. S. Comp. Srar., § 42892ii. Clearly the 
statute intended that there should be no reversal by the Secretary unless 
the evidence warranted it, but there is no necessary logical inference that 
the Secretary is bound by any particular rule of review. So far as the 
language of the statute is concerned, the Secretary may examine the 
evidence with the broad powers given the Chancellor on review or the 
limited powers of a court reviewing a jury verdict. The principal case, 
unguided by either statute or precedent, chose the latter analogy. The 
constitutional requirement of a substantially fair trial can hardly be said 
to demand the application of this judicial rule to administrative procedure. 
In the absence of an express statutory limitation, it would seem advisable 
to allow the administrative agency itself to determine the rule of review 
to be adopted. 


BANKRUPTCY — PRoVABLE CLAIMS — INTEREST ON INCOME Tax EXCEED- 
ING LEGAL RATE BARRED BY BANKRUPTCY AcT.— The federal tax on the 
income of the insolvent corporation was not paid when due. Subsequently, 
a petition in bankruptcy was filed. In this proceeding, the United States 
presented a claim for the tax assessed, with interest at 1% per month 
until paid, under the provisions of the Income Tax Act. (39 Start. at L. 
772.) The claim of the United States was disallowed under the authority 
of the Bankruptcy Act, §57j. (30 Stat. at L. 561.) Held, that the 
interest in excess of the legal rate was a penalty. Order affirmed. Jn re 
J. Menist & Co., 290 Fed. 947 (2nd Circ.). 

Ordinarily taxes are not debts. Lane County v. Oregon, 7 Wall. (U. S.) 
71; Peter v. Parkinson, 83 Ohio St. 36, 93 N. E. 197. They are, however, 
expressly denominated debts by §64a of the Bankruptcy Act. See 30 
Stat. AT L. 563, 1918 U. S. Comp. Stat., § 9648a. They are then to be 
treated as debts in all bankruptcy proceedings. Kaw Boiler Works v. 
Schull, 230 Fed. 587 (8th Circ.). See In re Fisher & Co., 148 Fed. 907, 
o12 (D. N. J.). See 1 Cottrer, BANKRUPTCY, 13 ed. 18. But debts 
owing to the United States as penalties are not recoverable under § 57j of 
the Bankruptcy Act. See 30 Stat. at L. 561, 1918 U. S. Comp. Srar., 
§ 9641j. And the courts will go beyond a name and inquire into the in- 
trinsic character of an imposition. See Helwig v. United States, 188 U. S. 
605, 613. The actual loss resulting from the failure to pay a non-contrac- 
tual obligation is measured by legal interest. An exaction exceeding this 
legal rate, though characterized as interest, is consequently a penalty. In re 
Ashland Emery & Corundum Co., 229 Fed. 829 (D. Mass.). Accordingly, 
statutory provisions for interest, which results from non-payment of a tax 
and which amounts to a penalty, are unenforceable against the bankrupt 
estate. In re Ashland Emery & Corundum Co., supra. Contra, In re 
Scheidt Bros., 177 Fed. 599 (S. D. Ohio). The decision in the principal 
case is a sound exercise of the court’s authority to determine the validity 
and nature of a tax. See 30 Srat. aT L. 563, 1918 U. S. Comp. Srar., 
§ 9648a. 
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CARRIERS — REGULATION OF TERMINAL Facivities.— A plaza, owned by 
a ferry company, was the means of access to the ferry. The ferry company 
alleged that the defendant’s busses overcrowded the plaza when discharging 
and taking on passengers and asked that the defendants be enjoined from 
using the plaza. Held, that the exclusion of the defendant company would 
be inconsistent with the public duty of the carrier. -Decree dismissing the 
bill advised. Philadelphia & Camden Ferry Co. v. Johnson, 121 Atl. 
goo (N. J.). ! 

For a discussion of the principles involved, see Notes, supra, p. 37' 


CONSTITUTIONAL Law— Due Process or Law— Egquat PROTECTION 
oF THE Laws— VALIDITY oF ANTI-JAPANESE LAND LEGISLATION. — The 
legislature of Washington passed a Land Act which provided, in 
substance, that any alien who had not in good faith declared his 
intention of becoming a citizen of the United States should not hold 
the legal or equitable title to, or right to any benefit of, any land, as de- 
fined by the Act. Heavy penalties were inflicted for evasion. (1921 WasH. 
Laws, c. 50.) The petitioner sought an injunction in the federal district 
court to restrain the Attorney-General of Washington from enforcing the 
Act, on the ground that it violated the due process and equal protection 
clauses of the Fourteenth Amendment and contravened the Treaty of 1011 
with Japan. (37 Stat. at L. 1504-1509.) From an order denying the 
injunction, the petitioner appealed. Held, that the statute does not conflict 
with the Constitution of the United States, and that the Japanese Treaty 
gives no right to Japanese subjects in the United States to lease land for 
agricultural purposes. Decree affirmed. Terrace v. Thompson, 44 Sup. 
Ct. Rep. 15. 

The legislature of California passed a Land Act which provided that 
no alien ineligible to citizenship should own or hold any interest in land 
otherwise than as prescribed by treaty between the United States and the 
state of which the alien was a subject. (1921 Cau. Stat. 83.) The peti- 
tioners, an ineligible alien and a land-owning citizen, desired to execute a 
lease of land, but alleged that they were deterred from so doing by fear 
of incurring the drastic penalties of the Land Act. They sought a decree 
against the Attorney-General of California, restraining him from enforc- 
ing the Act on the ground that it was a violation of the due process and 
equal protection clauses of the Fourteenth Amendment. From a decree 
of the federal district court denying the injunction the petitioners appealed. 
Held, that the restriction of the class forbidden to hold land to ineligible 
aliens is not arbitrary and does not distinguish the case from Terrace v. 
Thompson, supra. Porterfield v. Webb, 44 Sup. Ct. Rep. 2r. 

The petitioners, an ineligible alien and a land-owning citizen of California, 
desired to execute a cropper’s contract whereby the alien was to be given 
the right to plant crops for four years, to be free from interference, to 
live on the land, and to receive one-half the crops as his remuneration. 
The contract was to recite that the general possession of the land was 
reserved to the owner and that the alien had no interest or estate in the 
land. The petitioners alleged that they were deterred from entering the 
contract by fear of incurring the drastic consequences of the Land Act, 
and sought a decree enjoining the Attorney-General of California from 
enforcing the act against them. From an order of the federal district 
court granting the injunction, the Attorney-General appealed. Held, that 
if the Land Act prohibits this type of transaction, it does not violate the 
Constitution of the United States. Decree reversed. Webb v. O’Brien, 
44 Sup. Ct. Rep. 112. 

For a discussion of the principles involved, see NoTEs, supra, p. 372. 





382 HARVARD LAW REVIEW 


CONSTITUTIONAL LAw — EXECUTIVE Powers — EFFECT OF PARTIAL VETO. 
— The Arizona legislature passed an act to provide funds for the construc- 
tion and completion of certain highway projects. (1923 Ariz. Laws, c. 76.) 
Among other taxes imposed was a license tax of three cents per gallon on 
each gallon of gasoline sold by dealers within the state. The dealers were 
to pay the money thus collected to the Secretary of State, who was to 
place one-half of the money in certain apportionment accounts in the gen- 
eral fund of the state. The remaining half he was to pay to the several 
county treasurers in proportion to the amount of such tax received from 
the several counties. It was provided that this money should be used by 
the counties for the maintenance of county roads and highways. The 
Arizona Constitution gives the governor two kinds of veto power, one to 
the whole bill and the other to items when a bill presented to him contains 
several items of appropriation. (Ariz. Const., Art. 5, §7.) When the 
above bill was presented to the governor he did not veto it as a whole, but 
attempted to veto those parts of the bill imposing the gasoline tax and pro- 
viding for its distribution. The defendant sold to the plaintiff gasoline, 
collecting three cents per gallon as tax. The plaintiff. sued to recover the 
amount so collected. Judgment was given for the defendant. Held, that 
the governor’s attempted partial veto was not to items of appropriation and 
was therefore ineffective. Judgment affirmed. Black & White Taxicab Co. 
v. Standard Oil Co., 218 Pac. 139 (Ariz.). 

Many of the earlier state constitutions confined the governor’s veto 
power to the disapproval of the entire bill as presented. Corrupt combina- 
tions, by “log rolling,” “ omnibus ” and “ rider” tactics, were thus able to 
force the passage of bills which could never have succeeded on their own 
merits. Constitutional provisions, aimed to remedy these evils, have been 
widely adopted. Constitutions usually provide that every act shall em- 
brace but one subject. See Ariz. Const., ArT. 4, pt. 2, § 13. In the case 
of appropriation bills, which almost necessarily involve a number of items, 
the governor can usually veto one or more of such items while approving 
the rest. See Ariz. Const., Art. 5, §7. The obvious purpose of these 
provisions is to prevent any bill from becoming effective unless it possesses 
the voluntary approval of the executive, except in cases where it is passed 
over his veto in the prescribed constitutional manner. The decision of the 
principal case seems to conflict with this manifest purpose of the Constitu- 
tion. If this is not an item of appropriation the constitutional intent can 
be effected only by declaring the whole bill bad. To hold otherwise would 
be to allow a portion of the bill to become law in spite of the governor’s 
express disapproval. See State v. Holder, 76 Miss. 158, 183, 23 So. 643, 645. 
Contra, Porter v. Hughes, 4 Ariz, 1, 32 Pac. 165; Fergus v. Russel, 270 
Ill. 304, t10 N. E. 130. If the bill is construed as appropriating money 
to the counties, then the governor’s partial veto was effective as being to 
an item of appropriation, and, as pointed out by the dissenting judge, the 
object of the tax having failed, the tax itself fails. See Ariz. Consr., 
Art. 9, §§ 3, 9. 


CONSTITUTIONAL LAW— LEGISLATIVE AND JUDICIAL Powers — VALIDITY 
OF A STATUTE REQUIRING A CourRT ON APPEAL TO MAKE THE ORDER AN 
ADMINISTRATIVE COMMISSION SHOULD Have Mapre.—An act of Congress 
provides for the valuation of the property of public utilities in the District 
of Columbia by a Public Utilities Commission. Any party dissatisfied with 
the order may bring a bill in equity in the Supreme Court of the District 
“to vacate, set aside, or modify ” such decision or order on the ground that 
the valuation or rates are unreasonable or inadequate. Further appeals 
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lie to the Court of Appeals of the District and thence to the Supreme 
Court of the United States. (37 Stat. at L. 988.) The plaintiff corpora- 
tion filed a bill in the Supreme Court of the District to enjoin the 
enforcement of an order evaluating its property, alleging that the valua- 
tion was unreasonable and inadequate. The court dismissed the bill. The 
Court of Appeals of the District reversed this judgment. On appeal to 
the Supreme Court of the United States it was contended by the plaintiff 
that the statute required the court to make the order that the Commission 
should have made, that it therefore placed legislative powers in the hands 
of the court and was unconstitutional. Held, that the provision for an 
appeal is unconstitutional. Appeal dismissed. Public Utilities Commis- 
sion v. Potomac Electric Power Co., 43 Sup. Ct. Rep. 445. 
For a discussion of the principles involved, see Notes, supra, p. 366. 


CoNTRACTS — DEFENSES — AVAILABILITY IN SUIT BETWEEN BUYER AND 
SELLER OF DEFENSE ARISING OUT OF LETTER OF CREDIT.— The defendant 
contracted to sell steel to the plaintiff. The contract was set forth in writing, 
and provided that the terms of payment were to be arranged. Thereafter 
the parties arranged for a letter of credit for the price of the steel. The 
letter of credit stipulated that shipment was to be made by the Port Moody 
Steel Works. The contract of sale did not provide for shipment from any 
particular source. The Port Moody Steel Works never operated, and the 
defendant delivered no steel. In a suit on the contract of sale, the de- 
fendant contended that the agreement, as shown by the contract and the 
letter of credit, contemplated that the steel should be delivered from the 
Port Moody Steel Works, and that the failure of the latter to operate 
excused the defendant. Held, that the letter of credit, though evidence 
that the parties agreed as to the terms of payment, was not a part of the 
contract of sale, so as to make the defense of impossibility available. 
Judgment affirmed. Jones & Co. v. Bond, 217 Pac. 725 (Cal.). 

When a written contract, otherwise complete, is silent as to the mode, 
time, or place of payment, parol evidence of a separate agreement as to 
such questions is admissible. Ebert v. Arends, 190 Ill. 221, 60 N. E. 211; 
Paul v. Owings, Ex’r, 32 Md. 402; Di Menna v. Cooper & Evans Co., 
220 N. Y. 391, 115 N. E. 993. A commercial letter of credit is regarded 
as a separate contract, embodying a promise by the bank to the seller, 
given for consideration moving from the buyer. It is not part of the con- 
tract of sale, and a defense arising under the latter will not justify a 
refusal to honor the letter of credit. American Steel Co. v. Irving Nat. 
Bank, 266 Fed. 41 (2nd Circ.); Frey & Son v. Sherburne Co., 193 App. 
Div. 849, 184 N. Y. Supp. 661. .See William E. McCurdy, “ Commercial 
Letters of Credit,” 35 Harv. L. Rev. 530, 724. See 34 Harv. L. Rev. 
533. Failure of the contemplated means of performance will excuse a 
breach only where a specific means was contracted for. : Eddy v. Clement, 
38 Vt. 486; Turner v. Goldsmith, [1891] 1 Q. B. 544. The principal case, 
therefore, rightly admits the letter of credit to prove an agreement as to 
the mode of payment, thus supplying the omission in the contract; but 
the clause in the letter of credit as to the specific mode of shipment can- 
not, in the absence of such a provision in the contract of:sale, be made 
the basis of the defense of impossibility to suit on the latter. Had the 
seller in this case filled the contract with steel from another steel works, 
he could not have obtained payment on the letter of credit, but would 
have been left to his remedy on the contract of sale. International Banking 
Corp. v. Irving Nat. Bank, 274 Fed. 122 (S. D. N. Y.); Brown v. Ambler, 
66 Md. 301, 7 Atl. 903. 
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CORPORATIONS — APPEARANCE — ATTORNEYS-IN-Fact.—A_ statute pro- 
vided that every person of full age and sound mind might prosecute or 
defend any action in any court in person, but that no person, except in his 
own cause or in the cause of an infant, should be permitted to appear and 
prosecute or defend any action in any court unless he were a licensed 
attorney-at-law. (1911 N. J. Comp. Star., 4055, §§ 16, 17.) The plaintiff 
corporation, by attorney-in-fact, applied for permission to file a claim 
against a receiver as in due time. Held, that a corporation cannot make an 
interlocutory motion in a court of record by an attorney-in-fact. Applica- 
tion denied. New Jersey Photo Engraving Co. v. Schonert, 122 Atl. 
307 (N. J.). ; : is ' 

The universally recognized option of a litigant to plead his own cause 
seems to have three bases: a historical survival of the common law re- 
quirement of personal pleading, which was only modified and not replaced 
by statutes authorizing pleading by attorneys-at-law; a tradition that plead- 
ing one’s own cause is a personal right of the freeman; a purpose of fair- 
ness to the indigent litigant. See MavcHam, Law or ATTorRNIES, c. 1, § 2. 
At common law a corporation necessarily sued through its chief officer or 
other specially appointed attorney-in-fact. See Matter of Cooper, 22 N. Y. 
67, 69. Since the statute in the principal case was probably declarative 
of the common law and its later developments, the court might have held 
that, despite its restrictive terms, the policy of the statute allowed corpora- 
tions to plead by attorneys-in-fact. But litigant’s pleading is an undesirable 
anachronism. It is quite unnecessary with the growth of legal aid; it gives 
an unfair advantage to the party with counsel; and it clogs complex court 
machinery adapted to expert pleaders. It persists only because the policy 
of respecting this traditional “right” still outweighs the interest in per- 
fected procedure. The intangible and invisible corporation has, however, 
no such personal “ rights” that call for protection. The strict interpreta- 
tion of the statute, therefore, would seem to do no violence to its policy 
and to be a judicious restriction of a troublesome doctrine. 


ELEecTIons — Pusiic OrFricers — ELIGIBILITY OF AN INSANE PERSON FOR 
Pustic Orrice.— One Hofstetter, who had been adjudged insane in ac- 
cordance with the provisions of the New York Insanity Law and was con- 
fined in the state hospital, was designated a candidate for the city council 
of Buffalo by a duly executed petition. An application was made to 
require the election commissioners to remove Hofstetter’s name from the 
list of candidates. Held, that the candidacy of one who has been adjudged 
insane cannot be submitted to the electorate. Jn re Killeen, 201 N. Y. 
Supp. 209 (Sup. Ct.). 

By the constitutions or statutes of about one half of the states insane 
persons are expressly disqualified as electors. See 1 Stimson, Am. Strat. 
Law, 2 ed., § 251. The same result should be reached in the absence of 
such provisions. Sinks v. Reese, 19 Ohio St. 306, 320; Thompson v. 
Ewing, 1 Brewst. (Pa.) 67, 104. Cf. Clark v. Robinson, 88 Ill. 498; Case 
of Oakhampton, 1 Fraser El. Cas. 69, 162. See Cootey, CoNSTITUTIONAL 
LIMITATIONS, 7 ed., 902; CusHING, LEGISLATIVE ASSEMBLIES, 2 ed., § 27. 
It is generally held that one who is not an elector is not eligible for public 
office. State v. Smith, 14 Wis. 497. See CusHIne, op cit., §57. Contra, 
Steusoff v. State, 80 Tex. 428, 15 S. W. 1100. Consequently, it would 
seem that insane persons are not qualified to hold office. See MECHEM, 
Law or Orrices, § 69; CUSHING, op. cit., §56. The result can also be 
based upon the general constitutional provision requiring public officers to 
take an oath prior to entering their terms of service. See N. Y. Const., 
Art. 13, § 1. One who, by reason of insanity, is unable to comprehend the 
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nature of the obligation of an oath should be prevented from assuming 
the duties of a public office. Cf. Covington v. O’Meara, 133 Ky. 762, 119 
S. W. 187; State v. Meyers, 46 Neb. 152. The result of the principal 
case is undoubtedly desirable; but it should rest upon either of the grounds 
indicated. The court, however, presumably believing that the electors of 
Buffalo acted capriciously, overthrew the public petition on vague grounds 
of public policy, an anomalous and dangerous method of approach to 
similar situations. The case suggests the wisdom of constitutional pro- 
visions, such as have been enacted in three states, declaring insane persons 
ineligible for public office. See Ga. Const., $6404; La. Const., § 202; 
Ata. Const., § 182, Ata. Pot. Cope, § 1467. 


EMINENT DomaIN — For WHat Purposes PROPERTY MAY BE TAKEN — 
LAND CONDEMNED AS SUBSTITUTION FOR LAND PREVIOUSLY TAKEN. — The 
construction of a dam, in connection with an irrigation project undertaken by 
the United States, necessitated the flooding of part of a town of 1500 inhabi- 
tants. The town and the private landowners consented, on the understanding 
that an equivalent site in close proximity to the unflooded portion would be 
acquired. Congress accordingly authorized the government to condemn and 
to improve suitable land for a new town-site. (41 Stat. at L. 1403.) 
Under the authority thus conferred, the United States brought an action to 
condemn the defendants’ land. The right to condemn was sustained. Held, 
that the land was taken for a public use. Judgment affirmed. Brown v. 
United States, 44 Sup. Ct. Rep. 92. 

“ Just compensation,” as prescribed by the Constitution, means pecuniary 
compensation. Van Horne’s Lessee v. Dorrance, 2 Dall. (U. S.) 304; 
Comm. v. Peters, 2 Mass. 125. Since the townspeople assented to sub- 
stitutional compensation, the defendants cannot object that their land is 
being taken to compensate others by non-pecuniary means. Williams v. 
Hutchinson & So. Ry. Co., 62 Kan. 412, 63 Pac. 430. The question, 
then, is whether the condemnation was for a “public use.” Clearly the 
government cannot exercise its power to secure town-sites as such, even 
though there be an incidental public benefit in that profits thus realized 
may decrease the expenses of a public work. Opinion of the Justices, 
204 Mass. 607, 91 N. E. 405. A Congressional declaration that appro- 
priation is for a public use must be respected unless palpably unfounded. 
See United States v. Gettysburg Ry. Co., 160 U. S. 668, 680. The original 
taking for irrigation purposes was unquestionably a public use in Idaho, 
where the land lay. See IpAHo Const., Art. I, § 14. The present con- 
demnation is so necessary a part of the original public purpose as to be 
assimilated with it. Similar reasoning has been adduced to sustain a con- 
demnation of land as a substitute for a right of way originally taken for 
a public purpose. Pitznogle v. Western Md. R. R. Co., 119 Md. 673, 87 
Atl. 917. Cf. Beauchamp v. Great Western Ry. Co., L. R. 3 Ch. App. 
745. See contra, 1 NicHots, EMINENT DomAIN, 2 ed., §60. Condemna- 
tion to supplant land which was dedicated to a public use, such as a turnpike, 
and which was expropriated in the first instance, has always been per- 
mitted. Rogers v. Bradshaw, 20 Johns. (N. Y.) 735; Rangeley v. Midland 
Ry. Co., L. R. 3 Ch. App. 306. See 1 Nicuots, op. cit., §60. The prin- 
cipal case is one of first impression and the decision seems clearly right 
on its peculiar facts. 


EvmeNceE — CHARACTER — Proor oF REPUTATION OF Liquor NUISANCE. 
— The defendant was convicted of maintaining a liquor nuisance. In 
addition to direct testimony, evidence that the shop had the reputation 
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\ 
of selling liquor was admitted against objection. Held, that the admission 
of such hearsay evidence was error. Exceptions sustained. People v. 
Johnson, 218 Pac. 449 (Cal. App.). 

In a majority of jurisdictions evidence of the reputation of a dis- 
orderly house may be used as corroborative testimony to prove its real 
character as such. Drake v. State, 14 Neb. 535; Wilson v. State, 61 Tex. 
Cr. R. 628, 136 S. W. 447; Comm. v. Murr, 7 Pa. Super. Ct. 391. Contra, 
State v. Boardman, 64 Me. 523; Henson v. State, 62 Md. 231. The 
reputation of opium dens is similarly admissible in some jurisdictions 
under statute. See 1919 Ia. Comp. Cope, § 8865; 1919 Fia. Rev. Start., 
§ 5432. A like exception to the hearsay rule has sometimes been made 
in the case of liquor nuisances. Cameron v. State, 13 Okla. Cr. R. 602, 
167 Pac. 339. See 1913 N. D. Comp. Laws, § 10128; 1920 Ore. Laws, 
§§ 2224-64. But the weight of authority is contra. Comm. v. Eagan, 
151 Mass. 45, 23 N. E. 404; Hookman v. State, 59 Tex. Cr. R. 183, 127 
S. W. 825; State v. Springs, 184 N. C. 768, 114 S. E. 851; Trayhan v. 
State, 180 S. W. 646 (Tex. Civ. App.). The argument for the exception 
in the case of disorderly houses is the difficulty of getting direct evidence, 
since witnesses are unwilling to incriminate themselves by testifying to 
facts within their own knowledge. See 3 WicmorE, EvIDENCE, 2 ed., 
§ 1620. See 25 Harv. L. Rev. 89. This argument applies to any illegal 
traffic, but the difficulty increases with the moral turpitude of the transac- 
tion involved. There seems thus no logical necessity for extending the 
original exception to cover liquor and gambling nuisances, but equally no 
logical objection, the courts being the best authorities as to whether direct 
evidence in this latter class of cases is too difficult to obtain. 


EXECUTORS AND ADMINISTRATORS — DISTRIBUTION — RIGHT TO OFFSET 
THE INDEBTEDNESS OF THE HEIR AGAINST HIS SHARE OF THE REALTY. — 
X died intestate leaving realty but no personalty. She had been compelled 
to pay certain notes which she had signed as surety for her son, the de- 
fendant. The Statute of Limitations had barred all but one of her claims 
against the son, and he had become insolvent. The administrator brought 
a bill in equity to offset the son’s indebtedness against his interest in the 
real estate. The son appealed from a judgment and decree in favor of the 
administrator. Held, that the amount paid by the parent as surety may 
be offset against the son’s share of the realty, either as the indebtedness of 
an insolvent heir or as an advancement. Decree affirmed. Woods v. 
Knotts, 194 N. W. 953 (Ia.). 

The heir’s indebtedness is uniformly offset against the personal estate. 
Some authorities deny the right to offset this indebtedness against realty 
because realty descends directly to the heir. Marvin v. Bowlby, 142 Mich. 
245, 105 N. W. 751; Wheeler & M. Mercantile Co. v. Knox, 136 Ark. 95, 
206 S. W. 46. The modern tendency to allow retainer by the personal 
representative, based upon statutes treating personalty and realty alike, 
or upon the theory that the heir has in part received distribution, is more 
equitable. Streety v. McCurdy, 104 Ala. 493, 16 So. 686; Stenson v. 
Halvorson Co., 28 N. D. 151, 147 N. W. 800, commented on in 28 Harv. 
L. Rev. 108. See 2 WorRNER, AMERICAN LAw oF ADMINISTRATION, 3 ed., 
§ 564. The former jurisdictions might well relax where the heir is insolvent. 
Sennefi v. Brackey, 165 Ia. 525, 146 N. W. 24. The weight of authority 
treats. the Statute of Limitations as ineffective against the offset because 
it only bars the remedy. The debt is not extinguished. Holden v. Spier, 
65 Kan. 412, 70 Pac. 348; Ex parte Wilson, 84 S. C. 444, 66 S. E. 675; 
Courtenay v. Williams, 3 Hare, 539. Contra, Allen v. Edwards, 136 Mass. 
138. On the alternative ground of the decision the law is less conflicting. 
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Payment by a parent of his child’s debt is generally presumed to be an 
advancement. Reynolds v. Reynolds, 92 Ky. 556, 18 S. W. 517; West v. 
Beck, 95 Ia. 520, 64 N. W. 599. Statutes generally require that advance- 
ments be accounted for in distribution. See 1919 Ia. Comp. Cone, § 7914. 
See 4 Kent, COMMENTARIES, 12 ed., 418. Where statutes do not show 
an intent to charge advancements merely upon the class of property re- 
ceived, advancements of personalty may be charged against realty. In re 
Young, 3 Md. Ch. 461; Dyer v. Armstrong, 5 Ind. 437; West v. Beck, 
supra. The instant case is supportable on either ground of the decision. 


FEDERAL CouRTS — JURISDICTION AND Powers —INJUNGTION OF PRO- 
CEEDINGS IN A STATE Court.— The United States leased land, which it 
held as trustee for an Indian allottee, to the defendant X. The lease pro- 
vided for a landlord’s lien upon the crops to secure the payment of rent. 
The defendant Y sued in a state court of Washington to foreclose a labor 
lien upon crops grown on the land. The court appointed a receiver to 
take possession of and sell the crops. The United States then commenced 
an equity suit in the federal district court for rent due from the defendant 
X, and to foreclose its landlord’s lien, joining all the parties. The court 
issued a temporary injunction restraining the receiver from disposing of 
the proceeds of the crops. The defendants moved for dismissal. Held, 
that to protect the rights of the United States the federal court may re- 
strain the action of the state court. Motion denied. United States v. 
Inaba, 291 Fed. 416 (E. D. Wash.). 

This is the first case in which the United States, to protect its property, 
has encountered the statute prohibiting the federal courts from enjoining 
proceedings in the state courts. See 1011 U. S. Jup. Cope, § 265. The 
situation does not fall within any of the recognized exceptions to the 
statute. Traction Co. v. Mining Co., 196 U. S. 239; Julian v. Central 
Trust Co., 193 U. S. 93; Looney v. Eastern Texas R. R. Co., 247 U. S. 
214; Marshall v. Holmes, 141 U. S. 589; Bacon v. Rutland R. R. Co., 232 
U. S. 134. See 36 Harv. L. Rev. 461. The court reasons that the United 
States could not be forced into the state suit, that a federal officer could 
not intervene voluntarily in that suit, and, therefore, that the United 
States would be powerless to protect its property except in the federal 
court and by enjoining the state action. Stanley v. Schwalby, 162 U. S. 
255. See 1911 U. S. Jup. Cope, § 262. A statute gives the federal courts 
jurisdiction over suits for allotments of Indian lands. See 28 Strat. at L. 
305, amended in 31 Stat. aT L. 760. Interpreting this section, the Supreme 
Court stated that where title to such land was involved, a state court 
would be without jurisdiction. See McKay v. Kaylton, 204 U. S. 458, 469; 
Stanley v. Schwalby, supra, 270. But the federal district attorney, who 
prosecutes this suit, derives his power from statutes which do not specifi- 
cally confine him to the federal courts. See 1878 U. S. Rev. Srat., § 771; 
33 Stat aT L. 824; 27 Stat. aT L. 631. United States v. Boyd, 68 Fed. 577 
(W. D. N. C.); United States v. Winans, 73 Fed. 72 (D. Wash.). He is not, 
however, required to attend suits in state courts. Compensation of District 
Attorney, 16 Op. Att’y GEN. 99. If, despite these considerations, the 
United States could have intervened in the state suit, the major premise of 
the decision is unproved, and § 265 should not have been disregarded. If 
the federal court was the only one open to the United States the exception 


— justifiable, if violating the clear words of a statute may be condoned 
at all. 


GARNISHMENT — JURISDICTION — GARNISHMENT OF'SHARES OF STOCK IN 
A ForeEIGN CorPoRATION HELD OUTSIDE THE STATE BY A NON-RESIDENT 














388 HARVARD LAW REVIEW 






DEFENDANT. — The plaintiff sued the defendant, a foreign corporation not 
doing business in the state, to recover for a breach of contract. Shares 
of stock, owned by the defendant in another foreign corporation doing 
business in the state, were attached by service of summons upon the 
resident agent of the garnishee corporation as provided by statute. (1919 
N. C. Consox. Stat., §§ 816-819.) The stock certificates themselves were 
not in the state. The defendant appeared specially and pleaded to the 
jurisdiction. A motion to dismiss was overruled and the defendant ap- 
pealed. Held, that the attachment was valid under the statute and personal 
jurisdiction over the garnishee was sufficient. Judgment affirmed. Parks- 
Cramer Co. v. Southern Express Co., 117 S. E. 505 (N. C.). 

Accepting the view that a share of stock is a chose in action against 
the corporation, the case at first glance comes within the doctrine that 
personal jurisdiction over the obligor of the chose gives jurisdiction in 
garnishment proceedings. Harris v. Balk, 198 U. S. 215; Louisville & 
N.R. R. Co. v. Deer, 200 U. S. 176. The rule is well recognized, however, 
that suits involving the internal management of a corporation can be enter- 
tained only at the corporate domicil. Kimball v. Louis & S. F. Ry. Co., 
157 Mass. 7, 31 N. E. 697. Thus the criterion of the Balk case, that the 
principal defendant must have been able to enforce the chose in action 
in the state where the garnishment suit is brought, is unsatisfied in a case 
of garnishment of stock in a foreign corporation. See Harris v. Balk, 
supra, 222. Cf. Plimpton v. Bigelow, 93 N. Y. 592, 600. An additional diffi- 
culty is furnished by the absence of the certificates from the jurisdiction, 
because in the event of a final decree in favor of the plaintiff, it is by 
no means certain that the courts of the corporate domicil will entertain a 
suit to compel the corporation to issue stock to the plaintiff. Harris v. 
Mid-Continent Life Ins. Co., 75 Okla. 105, 182 Pac. 85, commented on 
in 33 Harv. L. Rev. 109. The above difficulties might be avoided by 
adopting the theory that, in attachment suits, a share of stock is to be 
regarded simply as a share in the corporate entity, and thus may be 
reached only at the corporate domicil. See 30 Harv. L. Rev. 468. The 
instant case extends the principle of the Balk case to a situation where it 
is manifestly inapplicable. 


INTERPLEADER — SCOPE OF THE REMEDY— EFFECT OF PRIOR JUDGMENT 
FOR ONE CLAIMANT. — A bonding company became surety on the bail bond 
of McSorley, who had deposited $1,000, the amount of the bond, with the 
company. On McSorley’s default, the court ordered that only $500 be 
forfeited. A creditor of McSorley then garnished the company, and ob- 
tained judgment against it for $500, despite its defense that the state was 
demanding $1,000. Subsequently the state sued for this sum, and the 
company thereupon filed a bill of interpleader against McSorley, the state, 
and the creditor. The Common Pleas gave judgment for the state for 
$1,000. After a hearing on the same evidence in the Court of Appeals, and 
before judgment, the state moved to dismiss the appeal. The motion was 
denied, and the state brought error on this ruling to the Supreme Court. 
Held, that there was no basis for interpleader, and that therefore the pro- 
ceeding in the Common Pleas, being in the nature of two law actions, was 
reviewable in the Court of Appeals only on a petition in error. Judgment 
reversed. State v. U. S. Fidelity & Guaranty Co., 140 N. E. 657 (Ohio). 
The principal case confines the right to a bill of interpleader within the 
rigid limits defined by Pomeroy. See 4 Pomeroy, Equity JURISPRUDENCE, 
4 ed., §§ 1322-26. It is true that the claimants here do not seek the identi- 
cal res, but that should not be fatal. School District v. Weston, 31 Mich. 
85; Dorn v. Fox, 61 N. Y. 264; Hackett v. Webb & Willey, Cas. temp. 
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Finch, 257. While the claims may not be derived strictly from a common 
source, they are dependent upon the same transaction, and are mutually 
exclusive, so far as their total exceeds $1,000. Such mutual exclusiveness 
should be sufficient for the maintenance of interpleader. Packard v. 
Stevens, 58 N. J. Eq. 489, 46 Atl. 250; McGinn v. Interstate Nat. Bank, 
178 Mo. App. 347, 166 S. W. 345; Baber v. Houston Nat. Bank, 218 S. W. 
156 (Tex. Civ. App.). See Zechariah Chafee, Jr., “ Modernizing Inter- 
pleader,” 30 YALE L. J. 814, 819. To contend that the company is a party 
in interest or is under an independent liability is unsound. The principal 
case is supportable on the narrow ground that a prior judgment in favor of 
a claimant bars the applicant from relief. De Zouche v. Garrison, 140 Pa. 
St. 430, 21 Atl. 450. See 18 Harv. L. Rev. 315. A prior judgment, how- 
ever, should only influence the lower court’s exercise of jurisdiction, and 
the fact that the applicant contested the garnishment proceeding, and that 
there was at that time a recorded remitter of $500, warrants its exercise of 
jurisdiction. Cf. Lozier’s Executors v. Van Saun’s Ad’mrs, 3 N. J. Eq. 
325. The entire matter is solely one of procedural reform, where stare 
decisis has only a weak application. Leber v. Ross, 92 N. J. Eq. 535, 113 
Atl. 606. See Z. Chafee, Jr., supra, 838. In affording litigants equitable 
relief, the courts have a sterner duty than to apply naively the artificial 
rules of text-writers. 


Lasor Law — Equiry— REFUSING TO ARBITRATE INDUSTRIAL DIFFER- 
ENCES AS A BASIS FOR DENYING AN INJUNCTION AGAINST PICKETING. — The 
plaintiff in an action against the secretary of the union, of which his strik- 
ing employees were members, moved for an interlocutory injunction to 
restrain picketing by the strikers. The defendant urged the court to deny 
all injunctive relief because the plaintiff had refused to arbitrate his differ- 
ences with his employees. Held, that an employer’s refusal to arbitrate 
may not be made the basis of a denial of an interlocutory injunction against 
unlawful picketing by striking employees. Injunction granted. Berg Auto 
Trunk & Specialty Co. v. Wiener, 200 N. Y. Supp. 745 (Sup. Ct.). 

The granting of an interlocutory injunction rests largely within the dis- 
cretion of the court. Weaver v. Richardson, 21 Wyo. 343, 132 Pac. 1148; 
Harriman v. Northern Securities Co., 132 Fed. 464 (D. N. J.); American 
Grain Separator Co. v. Twin City Separator Co., 202 Fed. 202 (8th Circ.). 
If the right of the plaintiff is doubtful either in law or in fact, the balance 
of convenience and hardship is a factor of controlling importance. Arlington 
Heights Fruit Co. v. So. Pacific Co., 175 Fed. 141 (S. D. Cal.); City of 
Newton v. Levis, 79 Fed. 715 (8th Circ.). Consequently, the fact that an 
erroneous ‘injunction may effectively break a strike should be considered. 
However, the discretion of the court cannot be arbitrary and is reviewable 
on appeal. Weaver v. Richardson, supra. See Cullman Property Co. v. 
Hitt Lumber Co., 201 Ala. 150, 153, 77 So. 574, 577. When the plaintiff's 
right is unquestionable and his property can be protected from irreparable 
injury only by means of an injunction, it would seem that the court cannot 
deny relief. See Cullman Property Co. v. Hitt Lumber Co., 201 Ala. 150, 
153, 77 So. 574, 577. In cases where the plaintiff’s acts have not been 
illegal but sufficiently unconscionable from a moral viewpoint, equitable 
relief is denied by an application of the “clean hands” maxim. Carmen 
v. Fox Film Corp., 269 Fed. 928 (2nd Circ.); Weeghman v. Killifer, 
215 Fed. 289 (6th Circ.). See 1 Pomeroy, Equity JURISPRUDENCE, 4 ed., 

104. To deny relief to a party who refuses to arbitrate an industrial 
dispute would virtually have the effect of enforcing compulsory arbitration; 
and to brand a refusal to arbitrate as immoral or inequitable would appear 
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undesirable in view of the opposition to compulsory arbitration constantly 
expressed by both employers and employees. See Commons & ANDREws, 
PRINCIPLES OF LABOR LEGISLATION, 1920 ed., 169 e¢ seg. In the principal 
case the court rightly takes the position that compulsory arbitration, if 
desirable, should be established through legislative action and not by the 
discretionary pressure of equity. 


MunicipaL CorporaTIOoNs — Civit SERVICE — PowER oF COMMISSION TO 
GIVE A REHEARING. — The relator’s discharge from the police force was 
sustained by the civil service commission. Later the commission reversed 
its action on grounds of newly discovered evidence and reinstated the 
relator. The city charter, creating the civil service commission, had no 
provision authorizing the commission to grant a rehearing. The relator 
brought an action of mandamus to compel payment of the salary due him 
after his reinstatement. The action was dismissed. Held, that the com- 
mission was powerless to grant a rehearing. Judgment affirmed. State 
ex rel. Worsham v. Brown, 218 Pac. 9 (Wash.). 

A general rule is that no presumptions are to be indulged in as to the 
jurisdiction of a court of a special or limited jurisdiction, and its powers 
are to be confined to those specifically granted by statute. See Morrow v. 
Weed, 4 Ia. 77, 88; Lindblom v. Doherty, 102 Ill. App. 14, 24. See 
1 Ditton, MunicipaL Corporations, 5 ed., § 399; 2 McQuILiin, Munict- 
PAL CORPORATIONS, §566. The rule extends to justices of the peace. 
McCoy v. Bell, 1 Wash. 504; Stephens v. Santee, 49 N. Y. 35. To 
probate courts. Pettee v. Wilmarth, 5 All. (Mass.) 144; Hitchcock v. 
Genesee Probate Judge, 99 Mich. 128, 57 N. W. 1097. And to orphan’s 
courts.. Snyder’s Appeal, 36 Pa. St. 166; Michael v. Baker, 12 Md. 158. 
Statutory deprivations of the right of appeal are far more strictly con- 
strued in the case of a court of limited than one of general jurisdiction. 
Matter of Canal & Walker Sts., 12 N. Y. 406; Ex parte Heath, 3 Hill 
(N. Y.) 42; Rex v. Morley, 2 Burr. 1040. See Foster’s Case, 11 Co. 56b, 
64b. In view of the above authorities it would seem that, @ fortiori, civil 
service commissions or other administrative or executive bodies should be 
rigidly restricted to their specifically defined powers. Courts have so held, 
especially as respects the right to grant rehearings after decisions have 
once been pronounced. United States v. Burchard, 125 U. S. 176; People 
v. Wemple, 144 N. Y. 478, 39 N. E. 397; Crowe v. Albee, 87 Ore. 148, 
169 Pac. 785; People v. Leo, 120 Misc. 355, 198 N. Y. Supp. 397. Contra, 
State v. Police Board, 51 La. Ann. 747, 25 So. 637. Cf. Brougham v. 
Blanton Mfg. Co., 249 U. S. 495. The reason assigned for these deci- 
sions is that grave uncertainty would result if such commissions and special 
courts should continually be able to change their minds. Cf. State v. 
Lesser, 94 Ohio St. 387, 115 N. E. 33; Pettee v. Wilmarth, supra. 


PoLice PowER — INTEREST OF PuBLIC SAFETY — RESTRICTIONS ON HEIGHT 
or Burtpincs.—A Wisconsin statute prohibited the erection of buildings 
exceeding 90 feet in height in the vicinity of the State Capitol, the ex- 
pressed purpose being to protect the state property from fire. (1921 Wis. 
Rev. Stat., § 4444g.) The Capitol was a modern fire proof structure and 
378 feet from the building which the plaintiff proposed to erect. In an 
action brought by the plaintiff, the statute was held to be unconstitutional. 
(Piper v. Ekern, 1904 N. W. 159 (Wis.).) Following the above decision, 
the plaintiff was granted a permit to erect the proposed building to a 
height of 115 feet, and work was begun. Soon thereafter another statute 
was passed prohibiting the erection of buildings higher than 125 feet in 
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cities of the first class and 100 feet elsewhere. (1923 Wis. Laws, c. 424.) 
A statute also authorizes municipalities to enact so-called zoning ordinances 
limiting the ‘height of buildings. (1921 Wis. Rev. Srat., § 62.23.) A 
new action was brought under the 1923 statute. Held, that the statute 
is a valid exercise of the police power, but that where work had been 
started the statute would have a retrospective effect and is therefore in- 
applicable. Adkinson v. Piper, Wis., 1923 (not yet reported). 

The comparatively modern application of the police power represented 
by the 1923 statute is clearly constitutional. Welch v. Swasey, 214 U. S. 
91; Cochran v. Preston, 108 Md. 220, 70 Atl. 113. See 2 TIEDEMAN, 
STATE AND FEDERAL CONTROL OF PERSONS AND PROPERTY, 754; 2 DILLON, 
MUNICIPAL CorPoRATIONS, 5 ed., § 696. Cf. Parker v. Comm., 178 Mass. 
199, 59 N. E. 634. Where provision is made for compensation of the 
property owner, restriction of building heights is justified as comparable to 
eminent domain. William v. Parker, 188 U. S. 491. See 13 Harv. L. Rev. 
405. But the police power, as distinct from eminent domain, is properly 
exercised without compensation. Mugler v. Kansas, 123 U. S. 623. Its 
exercise must be justified, however, in the interests of the public health, 
safety, or general welfare. Curran Bill Posting Co. v. Denver, 47 Colo. 
221, 107 Pac. 261. Thus the police power cannot limit, for purely aesthetic 
purposes, the use of private property. Eubank v. Richmond, 226 U. S. 
137. See 20 Harv. L. Rev. 40. See, contra, Freunp, Pottce Power, 
§ 182. Cf. Cusack v. Chicago, 242 U. S. 526. Also, the means adopted 
must be reasonably adapted to the object desired. See Mugler v. Kansas, 
supra, 661; Welsh v. Swasey, supra, 105. The 1921 statute is condemned 
by its expressed object and by the remoteness of the contemplated danger. 
The public interest in state property will not justify such restraint on 
individual property rights. See Parker v. Comm., supra, 203. See 23 
Cou. L. Rev. 682. The 1923 statute avoids the constitutional defects 
of its predecessor. As a method of regulating building heights in cities, 
it would seem less satisfactory than the zoning ordinances already authorized, 
and viewed in the light of surrounding circumstances, it invites suspicion 
that the legislative motive was primarily aesthetic. But a statute -reason- 
ably adapted to public safety is not invalidated by the fact that aesthetic 
considerations weighed upon the legislature. See Welch v. Swasey, supra, 
108; St. Louis Poster Adv. Co. v. St. Louis, 249 U. S. 260, 274. 


ProxIMATE CAUSE — NEGLIGENT INTERVENING Act oF THIRD Party — 
FORSEEABILITY OF RESuLT.— An employee of a country club took down 
a flagpole and laid it across a driveway on the club’s grounds, without 
erecting a barricade or putting up a notice. A caddy, while waiting for a 
job, sat near one end of the pole. X, driving his automobile negligently, 
hit the pole, one end of which struck the caddy in the back. The caddy 
sues the club for injuries so sustained. The defendant’s motion for a 
directed verdict was denied and the jury returned a verdict for the plain- 
tiff. Held, that the placing of the pole across the highway was not a proxi- 
mate cause of the injury. Judgment reversed. Steenblock v. Omaha Coun- 
try Club, 195 N. W. 117 (Neb.). 

Where an active force causes a third party to act, the defendant is not 
relieved from liability, although the intervening act is done negligently. 
Comm. v. Hackett, 2 All. (Mass.) 136; Burrows v. Marsh Gas Co., L. R. 
5 Ex. 67; Hooyman v. Reeve, 168 Wis. 420, 170 N. W. 282. An interven- 
ing independent act, if risked by a passive force, will not make the preceding 
passive force remote. Herman v. Markham Air Rifle Co., 258 Fed. 475 
(E. D. Mich.); Burk v. Creamery P. M. Co., 126 Ia. 730, 102 N. W. 793. 
When the intervening force is a negligent act of a third person, some courts 
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term this an insulation sufficient of itself to break the chain of causation. 
Cole v. German Savings & Loan Ass., 124 Fed. 113 (8th Circ.); De Camp 
v. Sioux City, 74 Ia. 392, 37 N. W. 971. But proximate causation depends 
on whether or not an appreciable risk of the intervening act. was created 
by the passive force. See Joseph H. Beale, “The Proximate Consequences 
of an Act,” 33 Harv. L. Rev. 633, 650. Consequently a negligent inter- 
vening act may be risked by a passive force. Lane v. Atlantic Works, 111 
Mass. 136; Louisville Home Tel. Co. v. Gasper, 123 Ky. 128, 93 S. W. 1057. 
See 16 Harv. L. Rev. 227. The illegality or criminality of the intervening 
force is likewise immaterial, if its action was risked. Fottler v. Moseley, 
185 Mass. 563, 70 N. W. 1040; Mitchell v. Churches, 119 Wash. 547, 206 
Pac. 6, commented on in 36 Harv. L. Rev. 110. Contra, Andrews v. 
Kinsell, 114 Ga. 390, 40 S. E. 300. The question of the forseeability of 
the action of the intervening force, if disputable, is for the jury. Gilman 
v. Noyes, 57 N. H. 627. In the principal case it was at least doubtful 
whether it was not forseeable that an automobile, coming negligently along 
the driveway, might not hit the pole causing it to injure some nearby 
person. The lower court rightly left this question to the jury. 


Pustic Utmitrms— Duty To SERVE—OPERATION AT A Loss Com- 
PELLED BY MANDATORY INJUNCTION. — The defendant corporation, operat- 
ing 850 miles of street railway, suspended operation as a result of a strike 
of its employees. As a condition of incorporation, its directors had been 
required to file affidavits of their intention to maintain and operate the 
railway. After a hearing, the State Board of Public Utility Commissioners 
ordered the defendant to furnish adequate service. Upon the defendant’s 
failure to comply with its order, the Board applied to the Supreme Court 
for a writ of mandamus. The Attorney-General then filed an information 
in the Court of Chancery praying that a mandatory injunction be issued 
requiring the defendant to operate, pending determination of the proceed- 
ings at law. The defendant answered that it could not operate without 
loss. Held, that unprofitableness does not excuse the abrupt non-perform- 
ance of the charter obligations of a public service corporation. Mandatory 
injunction granted. McCran, Att’y-Gen’l v. Public Service Ry. Co., 122 
Atl. 205 (N. J.). 

For a discussion of the principles involved, see Notes, supra, p. 368. 


SURETYSHIP — EFFECT OF PART PAYMENT ON SuRETY’s RIGHT OF SUB- 
ROGATION AGAINST BANKRUPT PRINCIPAL. —A surety guaranteed the bank- 
rupt’s indebtedness to the petitioner for any sums to be advanced by the 
bankrupt, but the surety’s liability was limited to $26,000. The petitioner 
loaned the bankrupt $35,000. After the petition in bankruptcy was filed, 
the surety paid the $26,c00 due on his guaranty and filed a claim for that 
amount against the bankrupt. The petitioner filed his claim for the full 
indebtedness of $35,000. The referee allowed the surety’s claim and 
reduced the petitioner’s claim. Held, that the surety cannot be subrogated 
to the petitioner’s claim. Order reversed. In re Hanson & Tyler Auto 
Co., 286 Fed. 161 (N. D. Ia.). 

Where, from the agreement, it is evident that the surety intends to 
guaranty the entire debt but with a limited liability, clearly no subrogation 
can be allowed until the debt is fully satisfied. Ellis v. Emmanuel, 1 Ex. 
Div. 157. This seems to have been the intent of the parties in the prin- 
cipal case. In England, however, a creditor who advances more than the 
amount which the surety guarantees is prima facie deemed to be his own 
insurer to that extent. The surety is thus regarded as undertaking to 
answer for only an aliquot part of the debt. Gray v. Seckham, L. R. 
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7 Ch. App. 680. But in America the surety’s undertaking to answer for 
a part of the debt does not of itself entitle him to pro tanto subrogation. 
Where the parties have expressly stipulated for pro tanto subrogation, their 
contract will naturally govern. In the Matter of Hollister, 3 Fed. 452 
(D. Ky.). In the absence of such express stipulation, their intent would 
seem to be that the creditor receive full satisfaction before the surety 
participates. Knaffle v. Knoxville Banking & Trust Co., 133 Tenn. 655, 182 
S. W. 232. See 2 Wittiston, Contracts, § 1273. It is for this reason that 
the surety is not subrogated to a part of the security held to cover his debt. 
Musgrave v. Dickson, 172 Pa. St. 629, 33 Atl. 705. Contrary to what would 
seem to be the ordinary business understanding, the English courts allow 
pro tanto subrogation in both of these cases. Gray v. Seckham, supra; 
Hamer v. Gibb, [1911] Sc. Sess. Cas. 1341. The principal case, following 
the sounder American doctrine, refuses to deprive the creditor of any of 
his rights until the debt is fully paid. Young v. Gordon, 219 Fed. 168 (4th 
Circ.); In re Heyman, 95 Fed. 800 (S. D. N. Y.). See 16 Harv. L. Rev. 
139. The surety is always entitled to any surplus received by the creditor. 
Young v. Gordon, supra. 


TAXATION — EXECUTORS AND ADMINISTRATORS — WHETHER BEQUEST TO 
EXECUTOR TAXABLE AS LEGACY OR AS PROFESSIONAL SERVICES. — The 
testator bequeathed large sums to his executors “in lieu of all compensa- 
tion or commissions.” ‘The Federal Income Tax is laid upon money re- 
ceived from service of any kind, but only upon the income of legacies. 
(38 Stat. at L. 114, 166.) An action was brought by the United States 
to recover taxes laid upon the legacies. A demurrer to the complaint 
was overruled, but this was reversed on appeal. Held, that the sums 
bequeathed were to be treated as legacies and not as compensation for 
services. Judgment affirmed. United States v. Merriam, 44 Sup. Ct. 
Rep. 609. 

A legacy given to “my executor” or to one as “executor” does not 
exclude the recipient from his commissions in the absence of an express 
contrary provision in the bequest. Oden v. Windley, 2 Jones Eq. (N. C.) 
440; Thome v. Allen, 20 Ky. L. Rep. 1728, 49 S. W. 1068; Granberry v. 
Granberry, 1 Wash. (Va.) 246. Cf. Matter of Haines, 8 N. J. Eq. 506. 
Contra, Fox’s Estate, 235 Pa. St. 105, 83 Atl. 613. See ror2 La. Civ. 
Cope, Art. 1686. In order to entitle himself to the legacy the recipient 
need only prove the will with a bona fide intention of acting as executor. 
Lewis v. Methews, L. R. 8 Eq. 277; Angermann v. Ford, 29 Beav. 340; 
Reed v. Devaynes, 2 Cox, 285; Scofield v. St. John, 65 How. Pr. (N. Y.) 
292. Cf. Slaney v. Watney, L. R. 2 Eq. 418; Harrison v. Rowley, 4 Ves. 
212; Re Hawkin’s Trusts, 33 Beav. 570. But see Matter of Brigg’s Will, 
39 App. Div. 485, 57 N. Y. Supp. 390. Since the legatee need perform no 
services other than the bona fide proving of the will in order to obtain this 
bequest, the court decides that it is not taxable as compensation. But 
the difficulty with this position is that in none of the cases cited by the 
court or otherwise discovered, which state that the executor need only 
prove the will, was there a provision that the bequest was to be exclusive 
of commissions. Indeed some of the bequests provided expressly that they 
were to be in addition to the legal compensation. Scofield v. St. John, 
supra; Slaney v. Watney, supra. To be entitled to his commissions the 
executor must do more than prove the will. It would then seem that 
the executor would have to perform the same duties in order to be entitled 
to the legacy in the principal case. Such duties would seem fairly to 
e classed as personal services from a profession, business, or vocation. 
See 38 Star. at L. 166. 
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Trust INDENTURES — DESTINATION OF MONEY IN THE SINKING Funp 
IN THE EvENT OF FORECLOSURE. —A mortgage securing an issue of serial 
bonds, falling due at intervals of six months, contained a provision that 
the mortgagor would pay to the trustee every two months “as and for a 
sinking fund for the payment of maturing bonds and interest accruing at 
the next succeeding interest date” an amount equivalent to one-third of 
the outstanding bonds next maturing, together with one-third of the interest 
next due on all outstanding bonds. Series C fell due April 15, 1921. On 
Dec. 10, 1920, the mortgagor deposited $192,000 with the trustee. One- 
third the principal and interest due on series C at its maturity amounted 
to $155,250. No more money was paid in. On April 13, 1921, the mort- 
gagor became in default, and under the indenture the trustee became em- 
powered to accelerate the maturity of the remaining bonds and foreclose 
the mortgage. In the event of foreclosure it was provided that “any sums 
which may then be held by the trustee under any provision of the indenture 
as part of the trust property, or the proceeds thereof,” should be applied 
equally to the payment of the principal and interest then owing and unpaid 
upon the bonds. After April 15 the trustee filed his bill to foreclose, and 
claimed the right to apply the money in the sinking fund equally to the 
payment of all the bonds. Held, that Series C is entitled to a priority as to 
$155,250. Equitable Trust Co. v. Green Star S. S. Corp., 291 Fed. 650 
S. D..N. Y.). 

It is clear that a trust for the holders of Series C arose upon deposit 
of the money in the sinking fund. Holland Trust Co. v. Sutherland, 177 
N. Y. 327, 69 N. E. 647. In order to divest them of their equitable in- 
terest, the trustee must contend that in the event of foreclosure the phrase 
“any sums which may then be held by the trustee” includes moneys in 
the sinking fund. This contention seems unsound. The rule that the 
specific clause controls the general would seem peculiarly applicable in the 
construction of indentures which are drawn with the greatest minuteness. 
Foreclosure provisions of the type here involved are common, whereas 
sinking funds for separate series are relatively rare. See STETSON, SOME 
LecAL PHASES OF CORPORATE FINANCE, 61. A sinking fund payable at 
such a short time before the series falls due is less obviously designed for 
the general security of all the bondholders in the event of insolvency; 
therefore, there is little warrant for supposing that the general interest is 
to prevail upon foreclosure. The preference given the next maturing issue 
seems intentional. Again, if we accept the contention of the trustee the 
final destination of the fund must depend upon his mere whim, because it 
is clearly within his power to pay the holders of Series C before instituting 
foreclosure proceedings. The decision correctly denies the trustee’s conten- 
tions. 


Trusts — REsSuLTING Trusts — PAYMENTS SUBSEQUENT TO CONVEY- 
ANCE UNDER AGREEMENT MADE Prior THERETO. — The defendants and the 
plaintiff entered into an oral agreement, by which the defendant was to 
buy certain land with money which he had borrowed from one X on his 
note, and to transfer title to the plaintiff should he so demand. The 
plaintiff agreed to pay off the note to X. The defendant bought the 
land. The plaintiff took possession, made improvements, and made pay- 
ments on the note to X, all with the knowledge of the defendant and 
without objection from him. The defendant having refused to convey, 
the plaintiff brings this action, basing the complaint on the theory of a 
resulting trust. From a judgment for the plaintiff, the defendant appeals. 
Held, that no resulting trust was raised by the subsequent payments. 
Judgment reversed. Lincoln v. Chamberlain, 214 Pac. 1013 (Cal. App.). 
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It is well settled that where A pays the consideration for a deed to 
B, there is a resulting trust in favor of A. Froemke v. Marks, 259 Iu. 
146, 102 N. E. 192. See 3 PoMEROY, EQuITY JURISPRUDENCE, 4 ed., § 1037. 
It is essential that the trust be raised at the moment of conveyance. 
Subsequent agreements and payments by A are consequently ineffective. 
De Roboam v. Schmidtlin, 50 Ore. 388, 92 Pac. 1082; Harris v. Elliott, 
45 W. Va. 245, 32 S. E. 176. But if, at the time of conveyance, an 
obligation to pay is assumed by A, that is enough, and the fact that no 
payments are made by him until after the conveyance, does not prevent 
the imposition of the trust. Scott v. Beach, 172 Ill. 273, 50 N. E. 106; 
Runnels v. Jackson, 1 How. (Miss.) 358. See Yetman v. Hedgeman, 82 
N. J. Eq. 221, 226, 88 Atl. 206, 208. In this situation B’s payment to 
the grantor is made as a loan to A, and the payment is thus in reality 
made by the latter. Scott v. Beach, supra; Dudley v. Bachelder, 53 Me. 
403. See Austin W. Scott, “The Progress of the Law — Trusts,” 33 Harv. 
L. Rev. 688, 698. In the principal case if the obligation of the plaintiff 
was undertaken before the conveyance a resulting trust should be imposed. 
McDonough v. O’Niel, 113 Mass. 92. It is immaterial that the money 
may have been borrowed from X before the undertaking of the obligation 
by the plaintiff to pay the note held by X. In view of the possession, the 
improvements, and the payments by the plaintiff, the court’s refusal to 
treat the defendant’s promise to convey as taken out of the Statute of 
Frauds illustrates an unfortunate tendency to deny recovery except on the 
theory presented by the complaint. Brown v. Town of Sebastopol, 153 
Cal. 704, 96 Pac. 363; Husheon v. Kelley, 162 Cal. 656, 124 Pac. 231. The 
result is erroneous on whatever theory recovery is sought. 


UnFaiR COMPETITION — MONOPOLY AND COMPETITION — FREE SERVICE 
By RivaL. — The plaintiff operated a freight and passenger stage line for 
compensation, under a certificate of convenience and necessity, as required 
by statute. (1922 WasH. Comp. Stat., § 6390.) The defendant operated 
a freight-trucking business over the same route, under a certificate for 
freight only, and constantly carried passengers between termini and way- 
stations free of charge. This appeared to be done for the purpose of 
injuring the plaintiff's business. From a judgment denying injunctive 
relief, the plaintiff appeals. Held, that the defendant’s acts constituted an 
actionable injury. Order reversed. Davis & Banker v. Nickell, 218 Pac. 
198 (Wash.). 

An automobile stage line is a public utility. See Spurr, Motor VEHICLE 
TRANSPORTATION, 29. The interests of the public it serves should govern 
the decision of any controversy regarding the permissibility of competition. 
See 33 Harv. L. Rev. 576. If “lifts” given merely out of kindness be- 
come so numerous as to threaten the existence of a scheduled passenger 
stage line upon which the public depends for transportation, the giving of 
such lifts should be enjoined. The passenger line must furnish proper 
service on schedule, despite difficult conditions of weather and road and 
scanty patronage. As long as its service is adequate, it should, in return, 
be protected from ruinous competition, even if this protection penalizes 
well-meant kindness. If the free competition is malevolent, there is all the 
more reason for restraining it. See Amer. Bank v. Federal Reserve Bank, 
256 U. S. 350, 358. The principal case is entirely right. If the defendant 
had been charging a fare for carrying passengers, there is no doubt but 
that he could have been restrained. Puget Sound Co. v. Grassmeyer, 102 
Wash. 482, 173 Pac. 504. Yet free conveyance, because more attractive 
to the public, is more of a menace to the established company than com- 
peting conveyance for hire. Long v. Beard, 3 Mur. (N. C.) 57. 
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WorRKMEN’s COMPENSATION AcTSs — THEORY AND CONSTITUTIONALITY — 
EXTRATERRITORIAL Errect.—A contract of employment, entered into in 
New Jersey, contemplated work in Connecticut, Massachusetts, and New 
York. The employee was injured in the course of his employment in 
Connecticut. The compensation acts of New Jersey and Connecticut were 
elective and provided that acceptance of their provisions would be presumed 
in the absence of rejection by the parties. Neither employer nor employee 
had rejected the provisions in either state. The employee sought compen- 
sation in Connecticut, and an award was given under the Connecticut Act. 
Held, that the New Jersey Act alone applied. Award vacated. Hopkins v. 
Matchless Metal Polish Co., 121 Atl. 828 (Conn.). 

The employee was injured in the course of his employment in New 
York. Both employer and employee were residents of New Jersey at the 
date of the injury and the principal business of the employer was carried 
on in New Jersey. It does not appear clearly where the contract of em- 
ployment was made. The employee applied for and received compensation 
in New Jersey under the New Jersey Act. He then applied for compen- 
sation before the New York board, it being provided that the New Jersey 
award should be deducted from the amount of the New York award. The 
claimant recovered. Held, that the act of New Jersey applies, and that 
the claimant is precluded from seeking compensation in New York. Award 
vacated. Minto v. Hitchings & Co., 204 App. Div. 661, 198 N. Y. Supp. 
610. 

For a discussion of the principles involved, see NoTEs, supra, p. 375. 
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CASES AND OTHER AUTHORITIES ON Equity. Selected from Decisions of 
English and American Courts. By Walter Wheeler Cook, Professor 
of Law, Yale University. Volume I. St. Paul: West Publishing Com- 
pany. 1923. pp. xvi, 805. 

Three volumes are to be devoted to “the field of equity and quasi con- 
tracts.” In this first volume the editor seeks to “ acquaint the student 
with the general position of equity in our legal system” as it is today. 
With that purpose he takes up first “the powers of a court of equity,” 
including (1) the methods of enforcing equitable decrees, (2) the legal 
effects of equitable decrees, (3) the relation of equity to the common law, 
especially under modern codes of procedure, (4), powers of equity over a 
res within the jurisdiction, (5) powers of equity over a res outside of the 
jurisdiction, and (6) the extraterritorial recognition of equitable decrees. 
Next he takes up the “ principles governing the exercise of equitable pow- 
ers,” including (1) the meaning of “ jurisdiction” as used in equity, (2) 
the requirement of inadequacy of the legal remedy, (3) the kind of interests 
that are protected in equity and the supposed necessity of a “property 
right,” (4) the question as to denial of relief on a balance of convenience, 
and (5) “some other grounds for denying equitable relief ” —i.e., cer- 
tain ethical principles governing the exercise of equity jurisdiction, which 
are referred usually to the maxims of equity. 

It will be seen that we have here what the civilian would call the “ gen- 
eral part” of a system of equity. One might feel, perhaps, that this 
general part is overdeveloped from the side of the jurisdiction over torts; 
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that the meaning of inadequacy of the legal remedy cannot be apprehended 
from the cases on torts, but must be studied also with reference to certain 
cases on specific performance in which the exact import of inadequacy is 
crucial; that the balance of convenience as a criterion of granting or deny- 
ing relief involves somewhat different considerations in case of injunctions 
against torts than in cases of specific performance and in hard bargain 
cases. Such things lead one to inquire how far such a “ general part” is 
wise in a case book on such a subject as equity. But how thoroughly this 
general part is developed may be appreciated by comparing the seven 
hundred and seventy-nine pages devoted to it in the present volume with 
the thirty-five pages which Ames gives to “the nature of equity 
jurisdiction.” 

In part the difference is one of pedagogy. Ames never sought to exhibit 
an analytical scheme. He was a master of the art of bringing out a score 
of dogmatic points incidentally while pursuing a historical line of devel- 
opment. Hence one may teach effectively from his case book with ideas 
very different from his. For example, one may reject his conception of 
the doctrine of Tulk v. Moxhay and teach a doctrine of equitable servi- 
tudes from cases arranged under the title of “relief for and against third 
persons.” But the difference between the two books is more than one of 
teaching method. It involves a changed attitude toward the law. 

Unless he belongs to the increasing group of those who seem to conceive 
of legal precepts as incapable of interdependence and logical connection, 
the teacher of law or the compiler of a case book must seek to arrange the 
phenomena of decision in a given field of the law around certain leading 
ideas and to criticise or afford materials for criticising them with refer- 
ence to those ideas. Ames looked at the phenomena of decision historically. 
To him, typically there was a court of law and a court of equity. Codes 
and practice acts and courts with unified jurisdiction merely simplified the 
procedural machinery. At bottom there was always the line between the 
legal and the equitable, between the remedy at law and the remedy in 
equity, and between the power to act upon things and the power to coerce 
persons. It was the business of the teacher to bring this out and to show 
how, despite codes and practice acts and courts of unified jurisdiction, 
Anglo-American justice in reality still flowed in the two distinct channels. 
This historical view undoubtedly expressed the spirit of the courts and of 
the profession in the last generation. 

It would be vain to expect the present generation of teachers to approach 
equity in the historical spirit of the last quarter of the nineteenth century. 
Indeed, history itself, if nothing more, would compel doubt. The real 
history of equity in this country begins after the Revolution. One might 
almost say it begins in the second decade of the nineteenth century. For 
James Kent became Chancellor of New York in 1814, and Joseph Story 
became a Justice of the Supreme Court of the United States and began to 
sit in equity causes in the federal Circuit Court in 1811. In England the 
“crystalizing” of equity was not yet quite complete. Eldon had still 
more than a dozen years to sit when Kent became Chancellor. But if 
equity was still developing, the “fusion” of law and equity was going 
forward even more rapidly. At the adoption of the Constitution only five 
of the thirteen states had courts of equity. In the other eight, such chan- 
cery jurisdiction as existed was in the hands of courts of law or of legis- 
lative assemblies. The federal Judiciary Act (1789) committed law and 
equity jurisdiction to the same tribunal, and that tribunal was set up in 
the image of a court of law. The newer states, especially those in the 
north, were not inclined to set up or to keep up separate courts of equity. 
Then came the constitution of 1847 in New York, abolishing the court of 
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equity, and soon after the code of civil procedure and its one “civil 
action.” 

But while organization of courts and reform of procedure were making 
for fusion, the work of Kent upon the bench and of Story through his 
writings had been giving a new life to equity as a distinct element in 
American law. The profession came to have a better knowledge of equity. 
Judges trained in the twofold system and well read in the equity treatises 
began to hold that the lines between equity and law were beyond the reach 
of statutes. For a time they set up a wall down the middle of every 
court of complete legal and equitable powers. Every such court insisted 
upon thinking of itself as two courts. Despite the express provisions of 
codes of procedure, there was as clear a line between an action at law and 
a suit in equity as under the old practice. Teaching of equity in the last 
generation partly grew out of this situation, and partly reinforced it. But 
for the most part it was a phase of the historical attitude of the time. 
Continuity with the past was a duty. That duty required us to keep up 
the historical line between law and equity, to treat a court of general 
jurisdiction as two courts in one, and to treat code procedure as a mere 
short cut device to be looked at always from a fundamental proposition 
that it preserved and must preserve the substance of the distinction between 
law and equity. 

To Professor Cook history does not show us our duty. It may help us 
to understand the materials with which the present is at work. He would 
use history to throw light upon present day problems. He would use it 
to help “present a picture of the fundamentals of the equity law as it 
exists today.” But these “fundamentals” are not historical fundamentals. 
They are analytical fundamentals. With some caution, for history has had 
much more to do in giving form to equity than in shaping any subject 
unless that of real property, he looks at the phenomena of judicial decision 
in equity analytically. Where there are tribunals with complete powers 
and “civil actions” in which all of those powers may be exercised, he 
would put the powers of those courts with respect to specific relief in their 
analytical place in a complete system. Certainly this is the goal toward 
which we are moving. Moreover, it is as important to do that analytical 
work for this generation and the next as it was to do the historical work 
that interpreted the spirit of the last generation to the student and gave 
him a clue to the judicial reasoning and professional thinking of that time. 
I doubt whether the full significance of Professor Cook’s work will be 
appreciated unless one comes to it from the modes of thought about equity 
which prevailed at the end of the nineteenth century. Nearly every one 
of his eleven heads is devoted to a skilful presentation of the materials for 
a critique of ideas which have been current in teaching of equity or in 
writing about it for a generation. 

To a teacher of equity the collection is fascinating. Every teacher of 
the subject should think through it. However familiar he may be with 
the cases and the problems they present, he will find that Professor Cook’s 
analytical acumen, and his instinct for the exact materials relevant to a 
critique, will give a new sense of what is involved, and a new sense of 
the systematic significance of the possible solutions. 

As to students, one could only speak after experience of using the col- 
lection. For my part, I should like to be one of a group of teachers of 
equity to go through the book in a seminar guided by the editor. But 
as to taking a group of students through it, who were studying to become 
lawyers, not to become law teachers, I should feel that perhaps systematic 
and analytical problems may be receiving too much stress. Our law is 
not a collection of authoritative texts which when exhibited in a logical 
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system will enable us infallibly to reach the pre-appointed text for the 
matter in hand. No doubt Professor Cook would cheerfully concede this. 
And in the hands of a teacher of his stamp one may be sure that the right 
emphasis will be put in the right place. Yet even a tempered analytical 
exposition must always postulate something that is not in the legal mate- 
rials themselves. It cannot be applied to them in a thoroughgoing way 
without doing them a certain violence. When we postulate a logically 
interdependent body of legal precepts, logically derivable from a few prin- 
ciples, or logically referable to certain distinctions, we are creatures of the 
scholastic jurisprudence in which the foundations of modern legal science 
were laid. This does not mean that we are to throw over our analytical 
method. The teacher must seek to put his corner of the law in the order 
of reason, and to teach the student to do the like for each fragment with 
which he has to do. But he must bear in mind that the analysis is his 
attempt to make the law intelligible, and that analysis is not law, nor are 
systematic categories of legal authority. Students are so prone to tie to 
schematic outlines which they may commit in lieu of thinking, that the 
common-law teacher cannot be too insistent that there is no authoritative 
and all-solving institutional scheme of Anglo-American law. 

Also one may doubt whether the general topics in this first volume 
ought to take up one-third of a whole course in equity. The meaning of 
“ jurisdiction” may be brought out as the matter comes up incidentally 
in cases in other connections. A large part of the study of specific per- 
formance is a study of what is meant by inadequacy of the legal remedy. 
Another large part of specific performance is a study of the principles 
governing the exercise of the chancellor’s discretion in which the balance 
of convenience, and the policies as to the exercise of jurisdiction involved 
in the maxims, are continually presented. It is entirely possible to teach 
these things effectively from Ames’s cases, although no special chapters or 
sections are devoted to them. Indeed, if we are to keep our courses 
within reasonable limits we must proceed in some such way. It is not 
necessary to have an express treatment of a subject in a case book in 
order to bring it out by teaching from the cases therein. 

With all allowance for such considerations, however, system is a great 
need in our law. Certainly the systematic treatment of equity will owe 
much to this volume, and teachers of equity will await with lively anticipa- 
tions the two that are to come. 

Roscoe Pounp. 





Tue Law or Torts. By George L. Clark. Columbia, Mo.: E. W. Stephens 
Publishing Company. 1922. pp. xliii, 350. 


It must require some courage on the part of a present day author, 
especially if he has a well-informed interest in the history of law and 
the distinctions in our legal doctrines, to set forth “The Law of Torts” 
in three hundred and forty-four small pages of large type. Any one of 
a half dozen divisions of his subject might readily tax the limits of a 
bulky volume. Probably, an exact and scholarly effort to set forth a 
ground plan for our law of torts as a whole, or to present a scientific 
classification of torts, or to show their historical development in Anglo- 
American law, with adequate concrete illustration, would have room enough 
In a volume of this size. But the treatise in hand discloses no objective 
of this sort. Its orientation of the subject of torts as a whole is slight 
and superficial. It offers no classification of the individual torts. Its 
order of treatment of tort topics follows the line of no scientific or historical 
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analysis, but has been determined, as the author remarks, “by considera- 
tions of convenience of treatment rather than of logic.” 

In an introductory passage, the author states that the newer topics in 
torts, “such as liability for negligence and for interference with business 
relations, are so largely unsettled that it is well nigh impossible to take up 
the subject of torts as a whole.” But this little book shows no purpose 
to give a systematic exposition of the principles underlying any one topic 
or any one group of topics — no such purpose, for instance, as characterizes 
Baty’s Vicarious Liapitity. Nor does it make any such attempt as 
appears in Scott’s FUNDAMENTALS OF PROCEDURE IN ACTIONS AT LAW — to 
vitalize the discussion of a few difficult phases of some of the broad 
problems with which the law student has to deal at the outset of his 
course. 

The opening topic, Trespass, and the Defenses to Trespass, is followed, 
in this order, by Conversion, Fraud, “ Nuisance and similar wrongs,” 
“ Damage through negligence or by accident,” including Proximate cause, 
and Contributory misconduct of the plaintiff, Liability of employers, De- 
famation, Wrongs through malice, “Interference with various relations.” 
The work concludes with a chapter very properly entitled ‘‘ Miscellaneous,” 
presenting, in thirteen pages, the law of torts on Interference with monopo- 
lies, Interference with trade interests, “ Disparagement of property — 
non-defamatory statements — privacy” (all in one section of fifteen lines), 
Contribution and reimbursements between tort feasors, Parties to tort ac- 
tions, Death by wrongful act, and, finally, “ Mental pain and nervous 
shock.” 

But even without a definite objective in the general field or in some 
division of it, this short treatise is an interesting book and is worth a 
reading. On almost every page the law teacher or the law school upper- 
classman will find a miniature of a familiar acquaintance in his tort case- 
book, from J. de S. et ux. v. W. de S., in 1348, down through the centuries. 
It is very much as if a painstaking student in torts, with a good case-book 
or two, each, say, of some sixteen hundred pages of cases set forth for 
a prolonged, inductive study by the student himself of the principles of 
torts, had attempted to give the point and bearing of each of the more 
important cases, in the fewest possible words, with brief mention of other 
cases in point, with frequent references to articles in the leading Law 
Reviews, with convenient key-number references, and with a line or two 
of comment or suggestion here and there by the author himself. 

So considered, the work has merits. The cases, there are some eighteen 
hundred of them, appear to be well selected and grouped effectively under 
apt section headings. The case statements, in the text and in the notes, 
are plain and concise. Many references to specific Law Review articles 
bearing on the topics presented or discussing particular cases appear in 
the notes. The key-number references, frequently in connection with the 
citations of old cases and the earlier Law Review articles, furnish material 
aid. And the author’s brief comments raise new questions and stimulate 
further enquiry. 

A few of these comments and some of the case-statements appear to be 
more stimulating than accurate. But omnis definitio in jure civili periculosa 
est. One of the greatest of American law teachers claims that in his 
many years of teaching he has made for his students but one definition; 
and he still repents of this one. The present treatise might well be used 
to point the moral that brief statements of legal principles made without a 
showing of their underlying reasons, and five-line statements of the facts of 
cases in which the decisions run close to different principles of law, may be 
as dangerous as definitions. 
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The value of the book will depend on how and by whom it is used. 
If it is used by law students in an effort to learn the law of torts by 
means of predigested tablets, without rumination, its effect can hardly fail 
to be harmful. On the other hand, the conscientious law student, digging 
out the principles of torts through his careful analysis of individual cases, 
will find this small book of use in several ways. It will put him on the 
track of additional cases to be tested; it will raise stimulating questions as 
to the correctness of various statements in the book; and it will encourage 
and facilitate the student’s use of the Law Reviews. 


CuHartes M. Hepsurn. 





MunicipaL Bonps. By Fraser Brown. New York: Prentice-Hall, Inc. 
1922. pp. xi, 231. 

Mr. Brown attempts the impossible, and, from the viewpoint of the 
readers he seeks, he succeeds.. He attempts to explain to laymen the 
legal principles involved in the fairly complex legal subject of municipal 
bonds. The laymen who read his book, the “ bond men,” are enthusias- 
tic over it. For them it ignores what they call the technicalities and red 
tape of the law and it gets down to their much loved brass tacks. Such 
a book is difficult for a lawyer to review. The very elements in it that 
bring forth the enthusiasm of its readers are depressing to a lawyer. Its 
jaunty style, the off-hand assurance of opinion, are at variance with the 
bar’s tradition of legal texts. 

But this is not a legal text. It is more and less. It avowedly is 
written for those whose business is with the buying and selling of municipal 
bonds. The effort made to state the legal side of the subject meets with 
but moderate success. The sections on the business side of the subject are 
presented in an even-handed method that achieves distinction. A broad 
working knowledge of the business is combined with a canniness of observa- 
tion that results in a pleasing and valuable dissertation on practical points. 
The treatment of sales at par and evasions thereof is an example. 

The field of the subject is well outlined and discussion is furnished of 
all its outstanding features. The pedagogical arrangement of principle 
followed by illustration is frequently used. Charts, tables, and forms 
abound throughout the book. Appendices furnish a definition of terms, a 
copy of the 1921 North Carolina Municipal Finance Act, and an “ Outline 
Analysis of Subject” that adds little to the table of contents. The 
matter of proportion is one fot personal judgment, but to some it may 
appear that the author stresses too lightly the important difference in safety 
between a security that is a general obligation of the issuing municipality, 
for which a general unlimited tax levy can be compelled, and the great 
class of securities shading off in desirability from those that have a 
limited tax levy to those payable slowly from a special assessment against 
benefited property. Nor is the distinction made between a bond and a 
warrant, nor between a bond and one of the many hybrid forms of 
certificates of indebtedness that recent legislatures have been all too fond 
of fathering. 

_ The lawyer’s interest centers in the legal phases of this work, and here 
irritation arises. The definition of a negotiable instrument as “an obliga- 
tion which may be transferred free from equitable defenses which the 
maker may have against the original holder” is as inaccurate for the 
attorney as it must be useless for the uninitiate. Its only justification is 
to prove again the futility of mere definition as an aid to elementary 
exposition. The statement is made that a blank bond which is stolen and 
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to which signature and seal are forged may possibly result in liability of 
the municipality, “ where the facts show gross negligence, in which case the 
recovery, if any, would be because of such negligence.” This places too 
great a burden upon the illogical and overburdened bugaboo, gross negli- 
gence. To write that procedural defects generally “become de minimus 
(sic) as soon as the bonds reach the hands of a holder for value without 
notice” is to give a wrong reason for the result. It may be argued that 
such defects as these should not be emphasized when the book’s correct 
statements are not also quoted. The answer is found in the analogy of 
the customary instruction as to a deliberate mis-statement on a material 
matter by a witness. In the statement of legal doctrines there appears the 
frequent combination of a haziness of theory unexpectedly coupled with an 
unqualified finality of opinion. 

Judge Dillon is the bible of this commentary. Every word of that jurist 
is here of unquestioned inspiration. Copious quotations from him are 
given with page reference but without identification of the edition. 
McQuillan is ignored. Great but perhaps not undue emphasis is placed 
on New York and New Jersey decisions and statutes. Quotations from 
the Bishop of Rum-ti-foo and from the Court of Appeals of New York 
appear on the same page. References to Henry Ford’s Peace Ship and to 
BLEAK HovseE add snappiness to the style. 

This book will meet a hitherto unrealized but none the less existing need 
among a group that is not comprised of lawyers. The pity is that going 
so far as it does it could not go farther and substitute for some of its 
breeziness and assurance a further degree of accuracy and caution. Its 
readers, and they will not generally be lawyers, will tend to accord to 
its statements of legal principles the same confidence they will justifiably 
have in its statements of matters in their own ken, and in doing so they 
will err. James E. Dorsex. 





Tue Art oF Cross-ExAMINATION. By Francis L. Wellman. Third 
Edition. New York: The Macmillan Company. 1923. pp. xiv, 371. 


Mr. Wellman has given us a third edition, revised and enlarged, of his 
well-known book, first published twenty years ago. He expresses the 
hope that his book may afford instruction to the younger members of his pro- 
fession and may afford interest and entertainment to the public. His hope 
of affording interest and entertainment is abundantly realized. His book 
is fascinating alike to lawyer and layman. He selects some great cross- 
examiners of the past and present, gives thumb-nail sketches of them, 
and prints extracts from notable cross-examinations, adding a word of 
his own to sate curiosity as to the outcome of the cases. Some of these 
cases are famous, some articulated with events of historical significance, 
and some are just intensely interesting without support of fame or func- 
tion. The pages are bright with humor and sombre with tragedy. The 
reader is richly repaid. 

Mr. Wellman’s hope of affording instruction to the younger members 
of his profession is, in the opinion of the writer of this review, not realized. 
To ask a cross-examiner how he succeeds is to ask the artist the old 
question “ How do you mix your paints?” All that can reasonably be 
asked of a treatise on cross-examination is a careful, prosaic, amply illus- 
trated, list of things which are not to be done. To be sure Mr. Wellman 
sounds his warnings here and there, adding highly humorous examples of 
error, but these are lost under the greater emphasis laid upon success. 
The book is essentially a collection of successful cross-examinations, with 
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the text classifying the illustrations. Mr. Wellman could write an admirable 
book for lawyers upon the negative side. It would not be interesting or 
entertaining to the public, but it would be of great value to all trial 
lawyers, young or old. A lawyer studying such a book would become a 
better cross-examiner in the sense that he would become a less bad one. 
Such a book would not teach a lawyer the art of homicide but it would 
teach the avoidance of suicide. Since during cross-examination suicides 
are more frequent than homicides Mr. Wellman would greatly benefit the 
bar by writing such a book. This he has not done. For the most part, 
both text and illustrations deal with the affirmative side, success in cross- 
examination. That cannot be taught. A lawyer must discover the art 
for himself, an art which grows out of himself, which is his own and 
no other’s. This is in fact shown by Mr. Wellman’s book. He urges the 
student to emulate the lawyers whom he describes. But the student will 
be bewildered as he observes no common denominator under them. The 
methods of the cross-examiners praised will appear discouragingly disparate. 

Moreover, since Mr. Wellman necessarily must quote only short extracts 
from cross-examinations, and since he has chosen some which “ interest ” 
and “entertain” as well as those which illustrate his points, the young 
reader may misconceive the actual technique, and will seek to “emulate ” 
by sharp and witty colloquy between counsel, always tempting, by rules 
forbidden, seldom beneficial, and ever annoying to the bench. 

Mr. Wellman’s necessity for brevity in quotation and summary may also 
create another wrong impression upon the young reader, because of the 
nature of the selections made. As he lays down the book he may feel 
that the trial of a law-suit is a “game,” a battle of wits between counsel, 
a duel of cleverness, in which the lawyers play the leading réles, and at 
the end of which the judge or jury awards the prize to the abler man. 
He will learn better when he later sees young and inexpert assistant dis- 
trict attorneys and assistant city attorneys winning verdicts against the 
leaders of the bar. He will learn the towering strength of facts. He will 
learn that consuming belief in his case is worth more than voice, and 
that a contagious certainty as to its outcome is worth more than grace 
or gesture. He will learn that frequently the rugged power of his case 
will ward off with clumsy ease the finished rapier of his distinguished 
opponent. He will think nothing of himself but everything of his case. 
He will conceive himself as but the handmaiden of truth (as he sees it), 
and he will not for a moment think of the jury as his own mirror but 
will think of them as twelve men whose good fortune it is to vindicate 
the right. 

Moreover, he will also learn — the secret must come out —that in some 
cases “ annihilating” and “brilliant” cross-examination is open to the 
humblest. Those cases are where by exhaustive preparation he is armed 
with the right letter, the right newspaper interview, the right document, 
the right record of conviction. How many cases are won or lost when the 
cross-examiner, skilled or unskilled, possesses a single sheet of paper! 
Mr. Wellman’s extracts from his own cross-examinations and those of Sir 
Charles Russell, Mr. Littleton, Mr. Smyth, Mr. Steuer, Mr. Rand and 
Mr. Choate abundantly prove the demolishing force of a document. A 
man may use the hand grenade with lack of finesse, with lack of ingenious 
plan, but what difference if the bomb be one which even awkwardly dropped 
will blow up the case? Mr. Wellman’s criticism of Mr. Choate’s method in 
using a letter seems sound. But Mr. Choate won the case, and that 
seems to be doing well enough. 

In most cases, however, the lawyer is not so fortunate as to possess such 
a lethal weapon. With strong, bare hands he must grapple with the on- 
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rushing forces of perjury, partisanship, or cunning. To repel this assault 
requires skill of the highest and most complex character,—a skill which 
manifests itself differently with every lawyer, with every case, and indeed 
with every witness. Instructions for the development of this skill upon 
the affirmative side cannot be found in any book. 

Emory R. BUCKNER. 





RATIONAL Basis oF Lecat Institutions. By Various Authors; with an 
editorial preface by John H. Wigmore and Albert Kocourek and an 
introduction by Oliver Wendell Holmes. New York: The Macmillan 
Company. 1923. (Modern Legal Philosophy Series.) pp. xxxii, 603. 


The latest accession to that wonderful shelf of translations, rescued 
ephemeral literature and other matter more or less inaccessible heretofore, 
is of so different a character from its predecessors as to make us wonder 
whether the idea behind which Professor Wigmore has stood for the last 
two decades has not exhausted itself. Here is an expensively printed book 
of six hundred pages with not a single line of new translation, with but 
ten pages of heretofore unprinted material (a class-room syllabus), with 
about seventy-five pages from periodicals, and the rest, nearly five hun- 
dred pages, reprinted from easily accessible books of the type that will 
be found in every Carnegie Library in the country: Spencer, Mill, Bentham, 
Sidgwick, Hegel, Lecky, Wells and a series of college text-writers. Even 
the most important of the rescued matter (Pound on “ Liberty of Con- 
tract” and Parsons on ‘“‘ The Marriage System”) had already been rescued 
and brought down to date by the authors themselves in their books. 
Clearly, then, the outstanding purpose and service of the rest of the shelf, 
to bring the inaccessible within the student’s reach, cannot be the justifica- 
tion of the present volume. 

Unless one would accuse the editors of having fallen into the habit of 
compiling for the sake of compiling, one must puzzle hard and long over 
their purpose. True, it is stated in the preface and a little more appro- 
priately on the publisher’s blurb in these high-sounding words: “to set 
forth the principal reasons on which our fundamental and immemorial 
legal institutions have been rationally supported and assailed.” But these 
words only make the problem more difficult. In speaking of Liberty, 
Property, Succession, the Family and Punishment, the topics of the five 
parts into which the book is divided, such words as “ fundamental” and 
“immemorial ” have a suggestion that is pretty clearly opposed to ration- 
alism. The editors pretend to reject the historical point of view repre- 
sented by Lord Esher in a dictum they quote, to place before us the criti- 
cisms and defenses of all kinds of rationalists, whether their rationality 
rests on the philosophic assumptions of Eighteenth Century natural law, 
or utilitarianism, Hegelism, Marxism, Darwinism, Christianity, or modern 
pragmatism or any clever or naive combination of two or more of them. 
Yet amid all this tumult they themselves call the institutions attacked and 
defended “our fundamental and immemorial legal institutions.” There is 
after all a current of cynicism in the best of compilers that makes it better 
for the student to read books than compilations. Be that as it may, and 
conceding the mechanical convenience for class-room purposes of a book 
of carefully chosen excerpts, it is a little difficult to see how a series of 
fragments, written at widely different times and places, in widely varying 
contexts and under the greatest divergence of provocations, can when pre- 
sented without any historical perspective really set forth the rational basis 
of such a legal institution as property — even though they range from the 
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denouncing of it as robbery to the hailing of it as the foundation of civiliza- 
tion. In the first place, the very concept of property differs in the minds 
of the various writers. In the second place, both the rational attacks and 
the rational defenses are afterthoughts of history and not bases for 
institutions of any kind. 

There is no doubt a need in the world today for the criticism of legal 
institutions by some criterion outside of the law itself. Rational support 
and assailing may, of course, imply such a criterion, though it frequently 
means nothing more than the assumption that the parts of the law ought 
to be consistent with each other regardless of the consequences. More 
often it means the assumption that an ideal consistency must be estab- 
lished in the universe by bending the law and everything else to fit a 
philosophic scheme in some one’s mind. Such is the apparent meaning in 
this book. But of rationalism in the sense of a careful study of how legal 
principles work out in life there is very little. That which Mr. Justice 
Holmes hopes for in his Introduction, when he takes the purpose of the 
book to be to “help us look the facts in the face” is deliberately ex- 
cluded because the editors “have not thought it worth while to deal with 
any theory of legal institutions which did not at least connect itself with 
some fairly general scheme of things.” It is precisely the old-fashioned 
arm-chair generalizations that they have favored which Mr. Justice Holmes 
condemns when he repeats: “ Most even of the enlightened reformers 
that I hear or read seem to me not to have considered with accuracy the 
means at our disposal and to become rhetorical just when I want figures.” 

As to the general plan of chopping up and pre-digesting more or less 
wholesome books for the student — books to which he could be sent with 
the aid of a two page syllabus —I might quote another sentence used in 
the Introduction to illustrate a quite different point: “I cannot but reflect 
that my neighbor is better nourished by eating his own dinner than by my 
eating it for him.” If any more volumes are to appear in the truly valu- 
able Modern Legal Philosophy Series, may one not venture the hope that 
they will stick closer to the traditions of the series, and never approach 
again that justly derided type of book of which it has been said that the 
editor sits down with paste-pot and shears and a dozen books and rises 
with the manuscript of a thirteenth in his hand? 

NaTHAN Isaacs. 





THe Equa.ity oF States: A Stupy IN THE History or Law. By Julius 
Goebel, Jr. New York: Columbia University Press. 1923. pp. 80. 


This is a reprint in book form of three essays recently published by 
Dr. Goebel in the CoLtumpia Law Review. The author attempts, as he 
himself has expressed it, “to indicate that the historical background of the 
doctrine of equality of states in international law is of considerable im- 
portance not only for the purpose of fixing the origin of the doctrine as a 
coherent principle of law, but also because it indicates how necessary and 
inevitable the notion has been from the very inception of international 
relationships in Europe.” (pp. 88-89) 

To this end, Dr. Goebel’s first essay is devoted to “Classical and 
Mediaeval Theories of Equality,” including something from each of the 
major developments in philosophical, religious, and legal writing from 
Cicero to Bartolus. In his second essay, entitled “ Equality in Mediaeval 
International Relations,” he sketches the imperial claim to universal domin- 
ion, the opposition offered by the Church and by the growth of territorial 
power among the nobles, the relations among the free lords of France 
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before the consolidation of the monarchy, the disintegration of the Empire, 
and the relationships between more or less independent monarchs of 
the Middle Ages in matters of precedence, in correspondence, in arbitra- 
tions, and in the making of treaties. The third essay, a little too preten- 
tiously entitled “ Equality in International Law,” traces the development 
of the notion of the State as a juristic person, the growth of ideas of law 
during the Protestant Reformation, the principles thought to underlie the 
Grotian system, and the contributions of Hobbes and Pufendorf, conclud- 
ing with what the author regards as the earliest statement of the modern 
doctrine of equality in the Tractatus de Jure Suprematus of Liebniz. 
There is no index. 

In fairness to the author, no less than to those who may read his book, 
it must be said at the outset that the work at times smacks a little too 
strongly of polemics. The author apparently approaches his study with a 
point of view already well-defined. The Foreword gives warning of “the 
views for which he contends.” He tells us at the very beginning that he 
is “inclined to side with the jurists who have looked upon the equality 
of states as a mere corollary of the ideas of independence and sovereignty.” 
(p. 2) He is “one brought up in a belief in the indissoluble relationship 
between sovereignty and the power to conduct foreign relations.” (p. 49) 
He submits that he has adduced enough evidence to “ shift the burden of 
proof.” (p. 58) Although he stops with Leibniz, and too modestly refers 
to his own incompetence to make the penetrating study of the conception 
of equality in modern international law which the subject deserves, he 
nevertheless gives us the benefit; by way of conclusion, of his own pre- 
conceived notions on the whole matter. (pp. 88-89) 

In a study thus affected it is not surprising to find that the author aims 
his lance occasionally at straw men of his own manufacture. Now that he 
has had his tilt, the play need not be spoiled if a dummy or two should 
be removed. For illustration, out of a brief sketch of ancient and mediaeval 
ideas of natural law, natural equality, and the state of nature, with which 
the present reviewer introduced a study of the development in theory of 
the doctrine of state equality in a monograph published a few years ago, 
Dr. Goebel constructs the following: ‘The supposed historical antecedents 
of the doctrine of the equality of states . .. are said to have been the 
Stoic theories of natural law, the natural equality of man and a state of 
nature as they were successively adopted apparently without substantial 
modification by the Roman jurists, the Patrist philosophers and the theolo- 
gians of the Middle Ages.” (p. 1) No one having any knowledge of the 
matter has ever entertained belief in any such neat and simple dogma as 
this. Nor was the chapter which appears to have been a béte noir to Dr. 
Goebel intended to give currency to any such pedantic formula. For an- 
other illustration, the author says that “writers treating of the law of 
nations often give the impression that the great work of Grotius marked 
the commencement of the habitual observance by states of rules regulating 
their relations with one another.” (p. 30) There was a time, no doubt, 
when this naive notion had sufficient currency to warrant attention. But 
surely no one in this generation regards international law as “ having sprung 
full fledged into the ken of man in the year 1625.” (p. 30) These are 
two examples selected from among those which have seemed the more 
striking to the present reviewer. The tour de force required to demolish 
such straw men achieves no particular advantage and is disconcerting to 
say the least. 

Less serious, no doubt, but leaving much the same unpleasant impression 
upon the reader, is the author’s disposition to refer somewhat smartly to 
those with whom he disagrees. The effect is especially unpleasant when 
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the reference is gratuitous. There is a flavor of this, for example, in a 
reference to Bryce (p. 30) and also in a reference to Michael. (p. 39, n. 24) 
Contempt for Carlyle’s study of mediaeval political theory is ill-concealed 
(e.g., p. 18, n. 46), while those who have ventured to approach the 
baffling problem of state equality from a different viewpoint or who have 
arrived at different conclusions are lumped together as “misguided pub- 
licists ” and apologists for Machtpolitik. (p. 1) A book unaffected by such 
mannerisms would have been more likely to be appreciated for what it is 
really worth. 

Working down from Cicero, in his first essay, the author arrives at 
somewhat negative conclusions as regards the influence of ancient and 
mediaeval speculation about natural law, natural equality, and the state 
of nature upon the modern doctrine of the equality of states. But if the 
author will now check his results by working back toward the period of 
these same speculations from the doctrine of state equality as it finds 
typical expression in the works of modern publicists and in modern inci- 
dents as a starting point, he may find evidence which points to a closer 
connection than he is at present willing to concede. His second essay 
is an interesting and valuable review of mediaeval practice. Whether 
the practice considered was enough to justify the sweeping generalizations 
of later jurists, writing under the influence of natural law ideas, may 
still be doubted. The author thinks that too much emphasis has been 
placed upon the influence of natural law ideas (e.g., p. 47) and finds in 
the conduct of mediaeval international relations a source of greater sig- 
nificance. But the fact remains that the doctrine of state equality was 
formulated and given its modern twist very much under the influence of 
speculation about natural law and natural right. The doctrine’s common 
statement and some of the most important applications sought to be made 
of it during the past century derive much more directly, in the reviewer’s 
opinion, from this latter source than from such mediaeval controversies 
: the one about the Emperor’s alleged obligation to hold stirrup for the 

ope. 

Whether we agree with his conclusions or not, we are indebted to Dr. 
Goebel for a useful study, from one point of view, of a subject which re- 
quires critical examination from many points of view. The pessimistic 
note in his Foreword was quite uncalled for. There is no likelihood that 
his essays will stand in history as “a mute Cassandra” to warn wicked 
statesmen of the error of their ways. But account should be taken of 
them by all who attempt an examination of this difficult and important 
problem. Epwin D. DICKINSON. 





HanpBook oF ComMoNn-Law Pteapinc. By Benjamin J. Shipman. Third 
Edition. By Henry Winthrop Ballantine. St. Paul: West Publishing 
Company. 1923. pp. xxii, 644. 


The first and second editions of this book, which is one of the Hornbook 
Series of the West Publishing Company, appeared in 1894 and 1895 re- 
spectively. The earlier editions were based very largely upon Serjeant 
Stephen’s famous treatise, and the author seemed to share with Stephen 
his unalloyed admiration of that system of pleading, which has been found 
so inadequate to modern needs that it has been rejected in England and 
in a majority of the American States. 

The attitude of Professor Ballantine, the editor of the present edition, is 
much more critical. He regards the study of common-law pleading as use- 
ful, not because of its excellence as a system of pleading, but because a 
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knowledge of it is necessary to a thorough understanding of the system of 
pleading, as well as of the substantive law, in any jurisdiction in which the 
Anglo-American law prevails. He not merely freely criticizes rules of 
common-law pleading which seem ill-adapted for the purpose for which 
pleadings are used, but he has made available for the reader the results of 
the researches of the legal historians who have shed so much light during 
the last fifty years upon common-law procedure. He has inserted in the 
beginning of the book a chapter giving an outline of the proceedings in an 
action at law, which should prove useful to the student in showing him the 
position of pleading in its relation to the other steps in an action. He has 
also included a very useful bibliography, and an appendix setting forth the 
simplified system advocated by the American Judicature Society, and a 
chart to guide the unfortunate lawyer in Illinois. 

Altogether this edition is a great deal of an improvement upon the prior 
editions, and should prove much more useful and interesting to the students 
of the law. A. W. S. 





Cases ILLUSTRATING GENERAL PRINCIPLES OF THE LAW oF CONTRACT. 
By John C. Miles, Kt., and J. L. Brierly. New York: Oxford Univer- 
sity Press, American Branch. 1923. pp. xvi, 528. 


It is interesting to see the occasional publication in England of case 
books intended for the use of students. That under review was prepared 
as a companion volume to Sir William Anson’s small treatise on Contracts. 

To one accustomed to American case books, the number of topics in- 
cluded in this volume and the small number of cases under each heading 
seem surprising. It would not be feasible to make such a collection the 
primary basis of instruction, as is customary in American Law Schools. 
If, however, Anson’s treatise is made the basis of instruction, reference to 
the cases in this collection will doubtless enable the student to obtain in 
connection with the treatise, some insight into the application to concrete 
facts of the rules he is learning. The plan of the authors to print at 
least one judgment from every case, without omissions, deserves commen- 
dation. 

The fact that the book was printed at the Oxford University Press 
makes it hardly necessary to add that its outward appearance is excellent. 
There is, moreover, an index,—a feature which is not included in all 
case books. 

S. W. 





